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IN THE UTAH SUPREME COURT 
STATE OF UTAH, 
Plaintiff/Respondent, 
vs. 
ROBERT PALMER, 
Defendant/Petitioner. 
Case No. 20080558-SC 
REPLY BRIEF OF PETITIONER 
ARGUMENT 
I. THE STATE INCORRECTLY ASSERTS THAT THE SIXTH 
AMENDMENT MANDATES THAT THE UTAH LEGISLATURE 
MAY NOT DEFINE RECIDIVISM AS ELEMENTS OF A CRIME 
SUBJECT TO THE JURY TRIAL GUARANTEE 
The rule in Apprendi v. New Jersey, 530 U.S. 466 (2000), is clear: "Other than the 
fact of a prior conviction, any fact that increases the penalty for a crime beyond the 
prescribed statutory maximum must be submitted to a jury, and proved beyond a 
reasonable doubt." Apprendi, 530 U.S. at 490. The State asserts that because the United 
States Supreme Court has held that prior convictions do not have to be submitted to a 
jury, then legislatures are no longer capable of including recidivism as an element of a 
crime that must be tried to a jury. See Resp. Br. at 12-14. The State's argument is 
predicated on a false premise and a misreading of the law. 
1 
Congress and legislatures define crimes in terms of the facts that are their essential 
elements that must be proved beyond a reasonable doubt to a jury. The "power to define 
criminal offenses and to prescribe punishments to be imposed upon those found guilty of 
them, resides wholly with the Congress." Whalen v. United States, 445 U.S. 684, 689 
(1980). Thus, the legislature has the power to define what facts constitute an offense, 
which facts must be proven beyond a reasonable doubt subject to the jury right found in 
both the Sixth Amendment and Article I, Sections 10 and 12 of the Utah Constitution. 
See United States v. Booker, 543 U.S. 220, 230 (2005) ("It is equally clear that the 
Constitution gives a criminal defendant the right to demand that a jury find him guilty of 
all the elements of the crime with which he is charged." (internal quotation and citation 
omitted)); see also Patterson v. New York, 432 U.S. 197, 210 (1977) ("the Due Process 
Clause requires the prosecution to prove beyond a reasonable doubt all of the elements 
included in the definition of the offense of which the defendant is charged"); State v. 
Lopes, 1999 UT 24, ffif 13, 22, 980 P.2d 191 (Utah Constitution and Utah Code requires 
the prosecution to prove every element of the charged crime beyond a reasonable doubt). 
What some states have attempted to do is allow judges to make additional findings 
of fact which increase the level of punishment beyond the statutory maximum, which 
facts were not found beyond a reasonable doubt by a jury, or admitted to by the 
defendant. The United States Supreme Court has taken umbrage with such sentencing 
schemes, and has repeatedly held that "the statutory maximum for Apprendi purposes is 
the maximum sentence a judge may impose solely on the basis of the facts reflected in 
the jury verdict or admitted by the defendant." Blakely v. Washington, 542 U.S. 296, 303 
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(2004) {citing Ring v. Arizona, 536 U.S. 584, 602 (2002)). Stated differently, "[wjhen a 
judge inflicts punishment that the jury's verdict alone does not allow, the jury has not 
found all the facts which the law makes essential to punishment, and the judge exceeds 
his proper authority." Id. (internal quotation and citation omitted). Thus, states cannot 
avoid the jury trial right by labeling a fact a "sentence enhancement" rather than an 
"element." 
Apprendi mandates only that a legislature is forbidden from enacting a sentencing 
scheme that allows the judge to increase the sentence outside of the statutory maximum 
on facts not found by the jury. Contrary to the State's assertion otherwise, the United 
States Supreme Court has not held that recidivism may no longer be defined as an 
element of a crime subject to the jury right. While the Court has repeated the phrase 
"other than a prior conviction ..." in several other cases since Apprendi, none of those 
cases stands for what the State asserts is the new rule: Legislatures may no longer include 
recidivism as an element of the offense that must be tried to a jury. See Pet. Br. at 7-10. 
There is nothing that supports the State's assertion that the distinction between 
recidivism as an element or a sentencing enhancement "is no longer meaningful under 
Apprendi." See Resp. Br. at 14.] It is constitutionally permissible to have a jury consider 
recidivism as an element that must be proven beyond a reasonable doubt. What is not 
1
 While the State argues here that recidivism need not be proven beyond a reasonable 
doubt to a jury, the State contradicts itself on pages 18-19 of its brief, wherein it argues 
that "the Legislature specifically required the State to prove recidivism as an element 
under subsection (2)(a)(iv) and - (v), but it did not require any such showing under 
subsections (2)(a)(i) through -(iii)." Resp. Br. at 18-19. 
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constitutionally permissible is abandoning the jury trial guarantee and allowing judges to 
increase the maximum sentence for facts not otherwise found by the jury. 
Accordingly, the State's assertion that the Utah Legislature may not include 
recidivism as an element of the offense is incorrect. 
II. THE UTAH LEGISLATURE INTENDED § 41-6-44(6) TO BE 
ELEMENTS OF THE CHARGED CRIME 
The State asserts that the plain language, structure, and legislative history of Utah 
Code Ann. § 41-6-44(6) shows that this statute is merely a sentencing enhancement 
provision. A careful look at each category shows otherwise. 
A. The statute's plain language shows that § 41-6-44(6) are 
elements of the charged crime. 
There is nothing in the plain language of statute suggesting that the Utah 
Legislature intended § 41-6-44(6) to be merely an enhancement provision not subject to 
the jury trial guarantee. To the contrary, the plain language of the entire statute shows 
that the Legislature intended Subsection (6) to be elements of the offense. 
The State asserts that because Subsections (3), (5), (6), (11), (12), and (15) contain 
the language (or similar language) "A person convicted of a violation of Subsection (2)", 
is sufficient proof establishing that the Legislature intended § 41-6-44(6) to be an 
enhancement provision. See Resp. Br. at 16-17. The State interprets this to mean that a 
person can only be convicted under § 41-6-44(2) since the statute does not state "that a 
person could be 'convicted under Subsection (6)...." See Id. at 17. The State further 
points out that "the Legislature repeatedly stated that the 'conviction' occurred when a 
defendant violated § 41-6-44(2). Had the Legislature intended the recidivism provision 
4 
in § 41-6-44(6) to be submitted to a jury, it could have said that the State also had to 
satisfy § 41-6-44(6) in order to obtain a 'conviction.' It did not." See Id. at 17-18. 
The State, however, ignores the fact that "conviction" is defined elsewhere in this 
Statute. Section 41-6-44(1) provides, "As used in this section: 'conviction' means any 
conviction for a violation of: this section." U.C.A. § 41-6-44(l)(b)(i)(A). The statute 
also lists seven other definitions of "conviction" in Subsection (l)(b)(i) (B) through (H). 
Notably, none of these subsections defines "conviction" as "Section 41-6-44(2)." See 
U.C.A. 41-6-44(l)(b)(i). 
Thus, under the plain language of "conviction" set forth in § 41-6-44(l)(b)(i), a 
person can be convicted of violating "this section," which includes § 41-6-44(2) and its 
subsections, Subsection (3) and its subsections, Subsection (5), and Subsection (6) and its 
subsections. The State's assertion that "conviction" means only a conviction of § 41-6-
44(2) is wrong. A person can be convicted under Subsection (2) as well as under 
Subsection (3), (5), and (6). That this is true, one needs look no farther than the plain 
language of § 41-6-44(6)(b): "Any conviction described in this Subsection (6) which 
judgment of conviction is reduced under Section §76-3-402 is a conviction for purposes 
of this section." U.C.A. § 41-6-44(6)(b) (emphasis added). 
Accordingly, the State's own argument that the Legislature's use of the word 
"conviction" in § 41-6-44 supports Palmer's position that the Legislature intended 
Subsection (6) to be separate elements of the crime with which he was charged. 
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A look at the plain language in Subsection (15) also supports the fact that the 
Legislature intended Subsection (6) to be elements of the charged crime and not merely 
enhancement language. Subsection (15) provides in relevant part: 
If a person is convicted of a violation of Subsection (2) and there is admissible 
evidence that the person had a blood alcohol level of. 16 or higher, the court shall 
order the following .... 
U.C.A. § 41-6-44(15) (emphasis added). The plain language of this subsection allows the 
sentencing judge to order treatment and the installation of an ignition interlock system 
and/or home confinement, but only after the sentencing judge finds through "admissible 
evidence" that the alcohol level is at or above .16. See Id. 
Subsection (15) is clearly a sentencing enhancement provision which allows the 
sentencing judge to make additional findings of blood alcohol levels which increases the 
level of supervision of the defendant. The fact that the Legislature was able to draft 
Subsection (15) shows that the Legislature clearly understood the difference between 
"sentencing enhancements" and "elements" of the charged crime. If the Legislature had 
intended Subsection (6) to be an enhancement provision, Subsection (6) would have 
similar language to Subsection (15), such as: 
If a person is convicted of a violation of Subsection (2) and there is admissible 
evidence that the person had a third or subsequent conviction under this section 
within ten years or two or more prior convictions .... 
Fhe Legislature, however, did not draft such language for Subsection (6), unquestionably 
establishing the fact that the Legislature intended Subsection (6) to be elements of the 
crime charged. If the Legislature had intended Subsection (6) to be an enhancement 
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provision only, it would have utilized the enhancement language in Subsection (15). See 
U.C.A. §41-6-44(15). 
Because Subsection (15) shows that the Legislature understands the difference 
between an enhancement provision and an elements provision, and because similar 
language was not used in Subsection (6), the plain language of the entire statute shows 
that the Utah Legislature intended § 41-6-44(6)(a) to be elements of the DUI third degree 
felony offense. 
B. The statute's structure shows that § 41-6-44(6) are elements of 
the charged crime. 
The State asserts that because Subsection (2) contains five different variants of 
DUI, and the first three variants contain no recidivist provisions while the last two 
contain recidivism elements, this structure of the statute somehow "suggests that the 
Legislature did not intend recidivism to be an element under the first three variants of the 
crime." Resp. Br. at 18-19. 
Palmer asserts that the very opposite is true. Because Subsection (2) does contain 
recidivist elements, as the State readily admits, this shows that the Legislature did not 
intend Subsection (6) to be merely an enhancement provision. Subsection (2)(a)(iv)-(v) 
allow for a conviction upon a lesser showing of blood alcohol level as long as the 
defendant has a prior DUI conviction within the past ten years, plus other elements. 
U.C.A. § 41-6-44(2)(a)(iv)-(v). On the other hand, Subsection (6) provides for a 
conviction upon the greater showing of blood alcohol at .08. See U.C.A. § 41-6-44(6). 
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Subsection (2)(a)(iv)-(v) is not evidence that the Legislature intended Subsection 
(6) to be enhancements only. Rather, Subsection (2)(a)(iv)-(v) is evidence that the 
Legislature wanted DUI convictions in certain situations where a driver's blood alcohol 
level was only .05, but the driver was also driving with an underage person in the vehicle. 
See U.C.A. §41-6-44(6). 
The actual slructure of the statute is evidence that the Legislature intended 
Subsection (6) to be elements of the offense. For example, as asserted in Judge Thorn's 
dissenting opinion, Subsection (3)(a)(ii)(B) requires proof of "a passenger under 16 years 
of age in the vehicle at the time of the offense." State v. Palmer, 2008 UT App 206, \ 35 
(citing U.C.A. § 41-6-44(3 )(a)(ii)(B)). Thus, Subsection (3) requires additional elements 
to Subsection (2) that must be proven beyond a reasonable doubt to a jury. Accordingly, 
the Legislature clearly intended subsections other than just Subsection (2) to contain 
elements of the offense. See State v. Hernandez, 2003 UT App 276, ^ 12, 76 P.3d 198 
(whether defendant had a passenger in the vehicle under 16 years of age at the time of the 
offense is an element of the crime charged). 
The State, however, is silent as to Subsection (3). Since it is the State's position 
that all the elements of the offense are contained in Subsection (2), then it must be the 
State's position that Subsection (3) is also enhancement language, allowing the 
sentencing judge to make the finding of whether "a passenger under 16 years of age" was 
in the vehicle, or whether "bodily injury" or "serious bodily injury" resulted as a 
proximate result of the defendant operating the motor vehicle while DUI. See U.C.A. § 
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41-6-44(3)(a)-(c). This position, however, is contrary to the plain language of the statute 
and the structure of the statute. 
Accordingly, the structure of the statute evidences the Legislature's intent that 
Subsection (6) contains additional elements of the offense. 
C. The statute's legislative history shows that § 41-6-44(6) are 
elements of the charged crime. 
The State asserts that Palmer fails to cite to any legislative history 
"contemporaneous to this particular statute" showing that the Legislature intended 
Subsection (6) to be additional elements of the offense, and instead relies solely on this 
Court's decision in State v. Harris, 264 P.2d 284 (1953). Resp. Br. at 19. Notably, the 
State is unable to cite to any legislative history, contemporaneous or otherwise, 
supporting its argument. In fact, the State merely rehashes its previous assertions that the 
plain language and structure of the statute, coupled with its numerous amendments 
relative to recent United States Supreme Court decisions, provides convincing evidence 
that the Legislature intended Subsection (6) to be merely an enhancement provision. See 
Resp. Br. at 25. 
While Palmer will not rehash here his previous points regarding the statute's plain 
language and structure, as well as its analysis of State v. Harris set forth in his original 
brief, the language of the statute and its amendments will be reviewed again. 
Contrary to the State's assertion otherwise, the 1953 version of the statute and the 
2004 version are strikingly similar. Despite the 47 amendments since 1953, the statute 
has retained its overall structure and format. While additional offenses have been 
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created, as well as additional consequences for violating this statute, the State is unable to 
point to any substantial departure in the structure or format of this statute. See Resp. Br. 
at 19-21. 
Moreover, any assertion that the Legislature intended Subsection (6) to no longer 
be elements of the offense due to the United States Supreme Court's decisions in 
Alrnendarez-Torres v. United States, 523 U.S. 224 (1998), or Apprendi, is not based on 
the plain language of the statute as amended. 
Almendarez-Torres was decided in 1998. As is well known, legislatures, as well 
as Congress, are presumed to be aware of current case law. See Olseth v. Larson, 2007 
UT 2 9 , \ 39, 158 P.3d 532. Before Almendarez-Torres was decided, the 1997 version of 
Utah Code Ann. § 41-6-44 was substantially similar to the 1953 and 2004 version, with 
some differences. For example, Subsection (2) of the 1997 statute provided: 
(a) A person may not operate or be in actual physical control of a vehicle within 
this state if the person: 
(i) has a blood or breath alcohol concentration of .08 grams or greater as 
shown by a chemical test given within two hours after the alleged operation 
or physical control; or 
(ii) is under the influence of alcohol, any drug, or the combined influence 
of alcohol and any drug to a degree that renders the person incapable of 
safely operating a vehicle. 
(b) The fact that a person charged with violating this section is or has been legally 
entitled to use alcohol or a drug is not a defense against any charge of violating 
this section. 
(c) Alcohol concentration in the blood shall be based upon grams of alcohol per 
100 millimeters of blood, and alcohol concentration in the breath shall be based 
upon grams of alcohol per 210 liters of breath. 
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U.C.A. § 41-6-44(2) (1997); see Addendum A. Subsection (3) provided the elements for 
a second violation of Subsection (2) and Subsection (6) provided the elements for a third 
or subsequent conviction. See Id. 
If the Court of Appeals' decision and the State's argument are correct, the 1998 or 
1999 version of the statute would likely have some changes in either the language or 
structure of the statute due to the decision in Almendarez-Torres. However, such is not 
the case. There are no substantial changes in the 1998 or 1999 versions of the statute. 
See Addendum B and C. 
Likewise, when Apprendi was decided in 2000, there are no significant changes in 
the 2000 or 2001 versions of the statute that would provide any indication that the 
Legislature intended to make Subsection (6) an enhancement provision only. See 
Addendum D and E. The same is true for the 2002 and 2003 statute. See Addendum F 
andG. 
While there are changes to the 2004 statute, these changes are primarily in 
Subsection (2), where the Legislature added additional offense to the DUI statute, located 
in Subsection (2)(a)(iv)-(v), which had not been present in § 41-6-44 prior to this time. 
See U.C.A. § 41-6-44(2) (2004); see also § 41-6-44(2) (2003). The 2004 version also 
added Subsection (3)(c), which provided an additional charge of inflicting bodily injury 
on another, a class A misdemeanor, if Subsection (2)(a)(iv)-(v) was violated. See Id. 
There were no changes to Subsection (6) in the 2004 version from the 2003 version. See 
Id. 
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Palmer asserts that there were no substantial changes to the statute shortly before 
and after both Almendarez-Torres and Apprendi were decided because the Legislature did 
not intend this statute to be interpreted any differently than it had been since State v. 
Harris, meaning that prior convictions were elements of the offense. See Harris, 264 
P.2d at 286. The fact that Harris has never been overturned or reversed, even though 
§ 41-6-44 has been amended over forty times since this Court decided Harris, only 
bolsters the conclusion that the Legislature has not made evidence of prior convictions 
merely enhancement provisions not subject to the jury trial right. 
Moreover, the fact that § 41-6-44 (1953) contained the elements provision of 
driving while under the influence of alcohol in a different subsection than the elements 
provision of prior convictions, and the fact that all later versions of the statute up through 
2004 also contained the elements provision of two prior convictions in a different 
subsection strongly suggests that the Legislature has never intended, since at least 1953, 
to make Subsection (6) an enhancement provision only. The State is unable to elicit any 
meaningful support or evidence otherwise. 
Accordingly, the legislative history of § 41-6-44 shows that the Legislature 
intended Subsection (6) to be elements of the offense. 
D. The state makes no argument against the unintended 
consequences of State v. Palmer. 
Palmer asserted in its original brief that the Court of Appeals' decision presents 
several unintended consequences from its conclusion that recidivist statutes are not 
subject to the jury trial guarantee. The State has not argued otherwise. Moreover, the 
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State now asserts that recidivism can no longer be an element of the offense. See Resp. 
Br. at 12-14. If the Court of Appeals' decision is not reversed, then there is a strong 
argument that all recidivist statutes are merely enhancement statutes, a conclusion neither 
the Legislature nor the Court of Appeals intended. 
In conclusion, all of the material evidence, including the statute's plain language, 
structure, and legislative history support the fact that the Legislature intended §41-6-
44(6) to be elements of the offense charged. The Court of Appeals erroneously decided 
otherwise and that decision should be reversed. 
II. ONLY THE DEFENDANT CAN WAIVE HIS RIGHT TO A JURY 
TRIAL 
The State asserts that Palmer did not preserve the issue of his right to a jury trial 
under the Utah Constitution. Resp. Br. at 26. The State is mistaken. 
Before the trial court, Palmer's current counsel, who was appointed just before 
sentencing, asserted "constitutional error" in allowing Palmer to be tried without a jury 
(R. 105: 7). Before the Court of Appeals, Palmer invoked both the Utah and Federal 
Constitution to assert that his right to a jury trial had been violated. While it is correct 
that the analysis under the Utah Constitution was not as detailed as the Federal 
Constitution, this was because the trial court relied on mostly Federal law in denying 
Palmer his right to a trial by jury (R. 105: 4-5, 9-10). 
In Palmer's opening brief before the Court of Appeals, Palmer asserted that this 
Court has "held that both the federal and state constitutions require 'that the prosecution 
prove every element of the charged crimes beyond a reasonable doubt." Aplt. Br. at 19. 
13 
Palmer also relied on State v. Lopes, 1999 UT 24, where this Court analyzed the jury trial 
right enshrined in the Utah Constitution, for the position that Palmer's constitutional 
rights under both the Federal and State constitutions had been denied. Aplt. Br. at 18-20. 
Palmer also relied on the Utah Constitution for the assertion that his right to a trial 
by jury had been violated in his reply brief before the Court of Appeals. Aplt. R. Br. at 7, 
11-12. 
Palmer has always maintained that his constitutional right to a trial by jury has 
been infringed (R. 105: 7). Such right includes the Sixth Amendment and Article I, 
Sections 10 and 12 of the Utah Constitution. Palmer asserted below that it was plain 
error for the trial court to waive his right to a trial by jury. Aplt. Br. at 16-17. The fact 
that a trial court or counsel may not waive a defendant's jury trial right under the Utah 
Constitution without his consent is evident under Rule 17 of the Utah Rules of Criminal 
Procedure. See Utah v. Boyles, 2009 UT App 23, P.3d . Palmer did not waive his 
right to a trial by jury, and like the defendant in Boyles, this case should be reversed. 
In any event, the State is correct that the Court of Appeals did not reach this claim 
in its decision below. See Resp. Br. at 27 {citing Palmer, 2008 UT App 206, \ 22 n. 16). 
Unnecessary, this Court should remand this issue to the Court of Appeals. 
CONCLUSION 
Utah Code Ann. § 41-6-44(6) contains elements of the offense, which elements 
must be submitted to a jury pursuant to both the Federal and Utah Constitution. Palmer 
14 
did not waive his right to have a jury consider all the elements with which he was 
charged, and thus, the Court of Appeals' decision should be reversed. 
RESPECTFULLY SUBMITTED this _X_ day of February, 2009. 
Aaron P. Dodd 
Counsel for Defendant/Petitioner 
CERTIFICATE OF MAILING 
I hereby certify that I caused to be mailed, postage prepaid, two (2) true and 
correct copies of the foregoing Reply Brief of Petitioner, to the following, Attorney 
General, Appeals Division, 160 East 300 South, Sixth Floor, P.O. Box 140854, Salt Lake 
City, UT 84114, this A day of February, 2009. 
Aaron P. Dodd 
Counsel for Defendant/Petitioner 
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ADDENDA 
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ADDENDUM A 
Utah Code Ann. § 41-6-44 (1997) 
41-6-41 MOTOR VEHICLES <?7 6928 
involved in accidents or by garages are without prejudice to 
the reporting individual and are for the confidential use of the 
department or other state agencies having use for the records 
for accident prevention purposes. However, the department 
may disclose the identity of a person involved in an accident 
when the identity is not otherwise known or when the person 
denies his presence at the accident. The department shall 
disclose whether any person or vehicle involved in an accident 
reported under this section was covered by a vehicle insurance 
policy, and the name of the insurer. 
(2) Written reports forwarded under this section may not be 
used as evidence in any trial, civil or criminal, arising out of an 
accident, except that the department shall furnish upon 
demand of any party to the trial or upon demand of any court 
a certificate showing that a specified accident report has or 
has not been made to the department in compliance with law, 
and i^the report has been made, the date, time, and location 
of the accident, the names and addresses of the drivers, the 
owners of the vehicles involved, and the investigating officers. 
The reports may be used as evidence when necessary to 
prosecute charges filed in connection with a violation of 
Subsection (3). 
(3) A person who gives information in oral or written 
reports as required in this chapter knowing or having reason 
to believe that the information is false is guilty of a class A 
misdemeanor. 1967 
41-6-41. Statistical information regarding accidents — 
Annual publication. 
The department shall tabulate and may analyze all accident 
reports and shall publish annually, or at more frequent 
intervals, related statistical information as to the number and 
circumstances of traffic accidents. 1987 
41-6-42. Local powers to require report. 
A local authority may by ordinance require that the operator 
of a vehicle involved in any accident, or the owner of the 
vehicle, also file with the designated municipal department a 
written report of the accident or a copy of any report required 
under this article to be filed with the department on accidents 
occurring within its jurisdiction. All reports are for the confi-
dential use of the municipal department and are subject to 
Section 41-6-40. 1987 
ARTICLE 5 
DRIVING WHILE INTOXICATED AND RECKLESS 
DRIVING 
41-6-43. Local DUI and related ordinances and reck-
less driving ordinances — Consistent with 
code. 
(1) An ordinance adopted by a local authority that governs 
a person's operating or being in actual physical control of a 
motor vehicle while having alcohol in the blood or while under 
the influence of alcohol or any drug or the combined influence 
of alcohol and any drug, or that governs, in relation to any of 
those matters, the use of a chemical test or chemical tests, or 
evidentiary presumptions, or penalties, or that governs any 
combination of those matters, shall be consistent with the 
provisions in this code which govern those matters. 
(2) An ordinance adopted by a local authority that governs 
reckless driving, or operating a vehicle in willful or wanton 
disregard for the safety of persons or property shall be 
consistent with the provisions of this code which govern those 
matters. 1967 
41-6-43.5. Definitions. 
As used in this article, "vehicle" or "motor vehicle," in 
addition to the definitions provided under Section 41-6-1, 
includes off-highway vehicles as defined under Section 41-
22-2. 1996 
41-6-43.10. Repealed. 1985 
41-6-44. Driving under the influence of alcohol, drua 
or with specified or unsafe blood alcohol co 
centration — Measurement of blood or breatkl 
alcohol — Criminal punishment — Arre^i 
without warrant — Penalt ies — Suspensio^ 
or revocation of l icense. ^ 
(1) As used in this section: 
(a) "prior conviction" means any conviction for a viola 
tion of: 
(i) this section; 
(ii) alcohol-related reckless driving under Subset 
tions (9) and (10); 
(iii) local ordinances similar to this section or alco-
hol-related reckless driving adopted in compliance 
with Section 41-6-43; 
(iv) automobile homicide under Section 76-5-207* 
or 
(v) statutes or ordinances in effect in any other 
state, the United States, or any district, possession^ 
or territory of the United States which would constii 
tute a violation of this section or alcohol-relate^ 
reckless driving if committed in this state, including 
punishments administered under 10 U.S.C. 815; >i 
(b) a violation of this section includes a violation undeif 
a local ordinance similar to this section adopted in com-
pliance with Section 41-6-43; and * 
(c) the standard of negligence is that of simple negli^ 
gence, the failure to exercise that degree of care that an? 
ordinarily reasonable and prudent person exercises under! 
like or similar circumstances. 
(2) (a) A person may not operate or be in actual physical 
control of a vehicle within this state if the person: * 
(i) has a blood or breath alcohol concentration o | 
.08 grams or greater as shown by a chemical test! 
given within two hours after the alleged operation or, 
physical control; or | 
(ii) is under the influence of alcohol, any drug, or! 
the combined influence of alcohol and any drug to ai 
degree that renders the person incapable of safelyj 
operating a vehicle. | 
(b) The fact that a person charged with violating this! 
section is or has been legally entitled to use alcohol or $? 
drug is not a defense against any charge of violating thisj 
section. * 
(c) Alcohol concentration in the blood shall be based" 
upon grams of alcohol per 100 milliliters of blood, and| 
alcohol concentration in the breath shall be based uponj 
grams of alcohol per 210 liters of breath. 
(3) A person convicted the first or second time of a violation! 
of Subsection (2) is guilty of a: 
(a) class B misdemeanor; or 
(b) class A misdemeanor if the person: 
(i) has also inflicted bodily injury upon another asl 
a proximate result of having operated the vehicle in a-
negligent manner; or 
(ii) had a passenger under 16 years of age in thai 
vehicle at the time of the offense. 
(4) (a) As part of any sentence imposed the court shall,? 
upon a first conviction, impose a mandatory jail sentence^ 
of not less than 48 consecutive hours. 
(b) The court may, as an alternative to all or part of ai 
jail sentence, require the person to work in a community-i 
service work program for not less than 24 hours. * 
(c) In addition to the jail sentence or community-^ 
service work program, the court shall: 
(i) order the person to participate in an assessment^ 
and educational series at a licensed alcohol or ^ ^ J 
dependency rehabilitation facility, as appropriate^ 
and 
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A third or subsequent conviction for a violation 
knitted within six years of two or more prior convic-
3S under this section is a: 
(i) class A misdemeanor except as provided in 
Subsection (ii); and 
(ii) third degree felony if at least: 
(A) three prior convictions are for violations 
committed after April 23, 1990; or 
(B) two prior convictions are for violations 
committed after July 1, 1996. 
b) (i) Under Subsection (a)(i) the court shall as pa r t of 
any sentence impose a fine of not less than $2,000 and 
impose a mandatory jail sentence of not less than 720 
hours. 
(ii) The court may, as an alternative to all or par t of 
a jail sentence, require the person to work in a 
community-service work program for not less than 
240 hours, but only if the court enters in writing on 
the record the reason it finds the defendant should 
not serve the jail sentence. Enrollment in and comple-
tion of an alcohol or drug dependency rehabilitation 
program approved by the court may be a sentencing 
alternative to incarceration or community service if 
the program provides intensive care or inpatient 
treatment and long-term closely supervised follow-
through after the treatment. 
dii) In addition to the jail sentence or community-
service work program, the court shall order the 
person to obtain treatment at an alcohol or drug 
dependency rehabilitation facility. 
0 Under Subsection (a)(ii) if the court suspends the 
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presence, and if the officer has probable cause to believe that 
the violation was committed by the person. 
(11) (a) The Department of Public Safety shall: 
(i) suspend for 90 days the operator's license of a 
person convicted for the first time under Subsection 
(2); 
(ii) revoke for one year the license of a person 
convicted of any subsequent offense under Subsection 
(2) if the violation is committed within a period of six 
years from the date of the prior violation; and 
(iii) suspend or revoke the license of a person as 
ordered by the court under Subsection (12). 
(b) The department shall subtract from any suspension 
or revocation period the number of days for which a 
license was previously suspended under Section 53-3-223, 
if the previous suspension was based on the same occur-
rence upon which the record of conviction is based. 
(12) (a) In addition to any other penalties provided in this 
section, a court may order the operator's license of a 
person who is convicted of a violation of Subsection (2) to 
be suspended or revoked for an additional period of 90 
days, 180 days, or one year to remove from the highways 
those persons who have shown they are safety hazards. 
(b) If the court suspends or revokes the person's license 
under this subsection, the court shall prepare and send to 
the Driver License Division of the Department of Public 
Safety an order to suspend or revoke that person's driving 
privileges for a specified period of time. 1997 
41-6-44.1. Procedures —Adjudicative proceedings. 
The Department of Public Safety shall comply with the 
procedures and requirements of Title 63, Chapter 46b, in its 
adjudicative proceedings. 1987 
41-6-44.2. Repealed. 1983 
41-6-44.3. Standards for chemical breath analysis — 
Evidence. 
(1) The commissioner of the Department of Public Safety 
shall establish standards for the administration and interpre-
tation of chemical analysis of a person's breath, including 
standards of training. 
(2) In any action or proceeding in which it is material to 
prove that a person was operating or in actual physical control 
of a vehicle while under the influence of alcohol or any drug or 
operating with a blood or breath alcohol content statutorily 
prohibited, documents offered as memoranda or records of 
acts, conditions, or events to prove that the analysis was made 
and the instrument used was accurate, according to standards 
established in Subsection (1), are admissible if: 
(a) the judge finds that they were made in the regular 
course of the investigation at or about the time of the act, 
condition, or event, and 
(b) the source of information from which made and the 
method and circumstances of their preparation indicate 
their trustworthiness. 
(3) If the judge finds that the standards established under 
Subsection (1) and the conditions of Subsection (2) have beeriN 
met, there is a presumption that the test results are valid and 
further foundation for introduction of the evidence is unnec-
essary. 1987 
41-6-44.4. Renumbered as § 53-3-231. 1996 
41-6-44.5. Admissibility of chemical test results in ac-
tions for driving under the influence — 
Weight of evidence. 
(1) (a) In any civil or criminal action or proceeding in which 
it is material to prove that a persdn was operating or in 
actual physical control of a vehicle while under the 
influence of alcohol or drugs or with a blood or breath 
alcohol content statutorily prohibited, the results 
chemical test or tests as authorized in Section 41-6*4 
are admissible as evidence. 
(b) In a criminal proceeding, noncompliance with! 
tion 41-6-44.10 does not render the results of a cheif 
test inadmissible. Evidence of a defendant's bloo( 
breath alcohol content or drug content is admisg 
except when prohibited by Rules of Evidence or^  
constitution. 
(2) If the chemical test was taken more than two hours^ 
the alleged driving or actual physical control, the test resii 
admissible as evidence of the person's blood or breath ale 
level at the time of the alleged operating or actual phy? 
control, but the trier of fact shall determine what weigt 
given to the result of the test. 
(3) This section does not prevent a court from recer 
otherwise admissible evidence as to a defendant's blow 
breath alcohol level or drug level at the time of the alk 
operating or actual physical control. 
41-6-44.6. Definitions — Driving with any measure 
controlled substance in the body — Penal 
— Arrest without warrant. 
(1) As used in this section: 
(a) "Controlled substance" means any substance scl 
uled under Section 58-37-4. 
(b) "Practitioner" has the same meaning as provide 
Section 58-37-2. 
(c) "Prescribe" has the same meaning as provide< 
Section 58-37-2. 
(d) "Prescription" has the same meaning as provide 
Section 58-37-2. 
(2) In cases not amounting to a violation of Section 41-6 
a person may not operate or be in actual physical control 
motor vehicle within this state if the person has any meai 
able controlled substance or metabolite of a controlled^ 
stance in the person's body. * * 
(3) It is an affirmative defense to prosecution underj 
section that the controlled substance was involuntarily 
gested by the accused or prescribed by a practitioner for uf 
the accused. 
(4) A person convicted of a violation of Subsection 
guilty of a class B misdemeanor. 
(5> A peace officer may, without a warrant, arrest a per 
for a violation of this section when the officer has probi 
cause to believe the violation has occurred, although not in 
officer's presence, and if the officer has probable caus< 
believe that the violation was committed by the person. 
(6) The Driver License Division shall: 
(a) suspend, for 90 days, the driver license of a per 
convicted under Subsection (2); and 
(b) revoke, for one year, the driver license of a per 
convicted of a second or subsequent offense under Subi 
tion (2) if the violation is committed within a period of 
years after the date of the prior violation. 
(7) The Driver License Division may not reinstate^ 
license suspended or revoked as a result of a conviction un 
this section, until the convicted person has complied with 
requirements of Subsection 41-6-44(7)(b). 
41-6-44.7. Ignition interlock devices — Use — Pro 
tioner to pay cost — Impecuniosity — Feel 
(1) As used in this section:* J 
(a) "Commissioner" means the commissioner ofjj 
Department of Public Safety. *| 
(b) "Ignition interlock system" or "system" meaffl 
constant monitoring device or any similar device cert| 
by the commissioner that prevents a motor vehiclev® 
being started without first determining the drrf 
breath alcohol concentration. 
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Local powers to require report. 
1 authority may by ordinance require that the operator 
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 hicle involved in any accident, or the owner of the 
I'6 also file with the designated municipal department a 
report of the accident or a copy of any report required 
^his article to be filed with the department on accidents 
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* a within its jurisdiction. All reports are for the confi-
1 use of the municipal department and are subject to 
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ARTICLE 5 
LIVING WHILE INTOXICATED AND RECKLESS 
U
 DRIVING 
43. Local DUI and related ordinances and reck-
less driving ordinances — Consistent with 
code. 
An ordinance adopted by a local authority that governs 
son's operating or being in actual physical control of a 
r vehicle while having alcohol in the blood or while under 
ifluence of alcohol or any drug or the combined influence 
ohol and any drug, or that governs, in relation to any of 
matters, the use of a chemical test or chemical tests, or 
ntiary presumptions, or penalties, or that governs any 
[nation of those matters, shall be consistent with the 
sions in this code which govern those matters. 
An ordinance adopted by a local authority that governs 
3ss driving, or operating a vehicle in willful or wanton 
yard for the safety of persons or property shall be 
stent with the provisions of this code which govern those 
>rs. 1987 
43.5. Definitions. 
used in this article, "vehicle" or "motor vehicle," in 
ion to the definitions provided under Section 41-6-1, 
ies off-highway vehicles as defined under Section 41-
1996 
43.10. Repealed. 
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1985 
Driving under the influence of alcohol, drugs, 
or with specified or unsafe blood alcohol con-
centration — Measurement of blood or breath 
alcohol — Criminal punishment — Arrest 
without warrant — Penalt ies — Suspension 
or revocation of l icense. 
As used in this section: 
(a) "prior conviction" means any conviction for a viola-
ion of: 
(i) this section; 
(ii) alcohol-related reckless driving under Subsec-
tions (9) and (10); 
(iii) local ordinances similar to this section or alco-
hol-related reckless driving adopted in compliance 
with Section 41-6-43; 
(iv) automobile homicide under Section 76-5-207; 
or 
(v) statutes or ordinances in effect in any other 
state, the United States, or any district, possession, 
or territory of the United States which would consti-
tute a violation of this section or alcohol-related 
reckless driving if committed in this state, including 
punishments administered under 10 U.S.C. Sec. 815; 
(b) "serious bodily injury" means bodily injury that 
reates or causes serious permanent disfigurement, pro-
racted loss or impairment of the function of any bodily 
lember or organ, or creates a substantial risk of death; 
(c) a violation of this section includes a violation under 
local ordinance similar to this section adopted in com-
liance with Section 41-6-43; and 
(d) the standard of negligence is that of simple negli-
gence, the failure to exercise that degree of care that an 
ordinarily reasonable and prudent person exercises under 
like or similar circumstances. 
(2) (a) A person may not operate or be in actual physical 
control of a vehicle within this state if the person: 
(i) has a blood or breath alcohol concentration of 
.08 grams or greater as shown by a chemical test 
given within two hours afteY the alleged operation or 
physical control; or 
(ii) is under the influence of alcohol, any drug, or 
the combined influence of alcohol and any drug to a 
degree that renders the person incapable of safely 
operating a vehicle. 
(b) The fact that a person charged with violating this 
section is or has been legally entitled to use alcohol or a 
drug is not a defense against any charge of violating this 
section. 
(c) Alcohol concentration in the blood shall be based 
upon grams of alcohol per 100 milliliters of blood, and 
alcohol concentration in the breath shall be based upon 
grams of alcohol per 210 liters of breath. 
(3) (a) A person convicted the first or second time of a 
violation of Subsection (2) is guilty of a: 
(i) class B misdemeanor; or 
(ii) class A misdemeanor if the person: 
(A) has also inflicted bodily injury upon an-
other as a proximate result of having operated 
the vehicle in a negligent manner; or 
(B) had a passenger under 16 years of age in 
the vehicle at the time of the offense• 
(b) A person convicted of a violation of Subsection (2) is 
guilty of a third degree felony if the person has also 
inflicted serious bodily injury upon another as a proxi-
mate result of having operated the vehicle in a negligent 
manner. 
(4) (a) As part of any sentence imposed the court shall, 
upon a first conviction, impose a mandatory jail sentence 
of not less than 48 consecutive hours. 
(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to work in a compensa-
tory-service work program for not less than 24 hours. 
(c) In addition to the jail sentence or compensatory-
service work program, the court shall: 
(i) order the person to participate in an assessment 
and educational series at a licensed alcohol or drug 
dependency rehabilitation facility, as appropriate; 
and 
(ii) impose a fine of not less than $700. 
(d) For a violation committed after July 1, 1993, the 
court may order the person to obtain treatment at an 
alcohol or drug dependency rehabilitation facility if the 
licensed alcohol or drug dependency rehabilitation facility 
determines that the person has a problem condition 
involving alcohol or drugs. 
(5) (a) If a person is convicted under Subsection (2) within 
six years of a prior conviction under this section, the court 
shall as part of any sentence impose a mandatory jail 
sentence of not less than 240 consecutive hours. 
(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to work in a compensa-
tory-service work program for not less than 80 hours. 
(c) In addition to the jail sentence or compensatory-
service work program, the court shall: 
(i) order the person to participate in an assessment 
and educational series at a licensed alcohol or drug 
dependency rehabilitation facility, as appropriate; 
and 
(ii) impose a fine of not less than $800. 
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(d) The court may order the person to obtain treatment 
at an alcohol or drug dependency rehabilitation facility. 
(6) (a) A third or subsequent conviction for a violation 
committed within six years of two or more prior convic-
tions under this section is a: 
(i) class A misdemeanor except as provided in 
Subsection (6)(a)(ii); and 
(ii) third degree felony if at least: 
(A) three prior convictions are for violations 
committed after April 23, 1990; or 
(B) two prior convictions are for violations 
committed after July 1, 1996. 
(b) (i) Under Subsection (6)(a)(i) the court shall as part 
of any sentence impose a fine of not less than $2,000 
and impose a mandatory jail sentence of not less than 
720 hours. 
(ii) The court may, as an alternative to all or part of 
a jail sentence, require the person to work in a 
compensatory-service work program for not less than 
240 hours, but only if the court enters in writing on 
the record the reason it finds the defendant should 
not serve the jail sentence. Enrollment in and comple-
tion of an alcohol or drug dependency rehabilitation 
program approved by the court may be a sentencing 
alternative to incarceration or compensatory service 
if the program provides intensive care or inpatient 
treatment and long-term closely supervised follow-
through after the treatment. 
(iii) In addition to the jail sentence or compensa-
tory-service work program, the court shall order the 
person to obtain treatment at an alcohol or drug 
dependency rehabilitation facility. 
(c) Under Subsection (3)(b) or (6)(a)(ii), if the court 
suspends the execution of a prison sentence and places 
the defendant on probation the court shall impose: 
(i) a fine of not less than $1,500; 
(ii) a mandatory jail sentence of not less than 1,000 
hours; and 
(iii) an order requiring the person to obtain treat-
ment at an alcohol or drug dependency rehabilitation 
program providing intensive care or inpatient treat-
ment and long-term closely supervised follow-
through after treatment. 
(7) (a) The mandatory portion of any sentence required 
under this section may not be suspended and the con-
victed person is not eligible for parole or probation until 
any sentence imposed under this section has been served. 
Probation or parole resulting from a conviction for a 
violation under this section may not be terminated. 
(b) The department may not reinstate any license sus-
pended or revoked as a result of the conviction under this 
section, until the convicted person has furnisheef evidence 
satisfactory to the department that: 
(i) all required alcohol or drug dependency assess-
ment, education, treatment, and rehabilitation or-
dered for a violation committed after July 1, 1993, 
have been completed; 
(ii) all fines and fees including fees for restitution 
and rehabilitation costs assessed against the person 
have been paid, if the conviction is a second or 
subsequent conviction for a violation committed 
within six years of a prior violation; and 
(iii) the person does not use drugs in any abusive 
or illegal manner as certified by a licensed alcohol or 
drug dependency rehabilitation facility, if the convic-
tion is for a third or subsequent conviction for a 
violation committed within six years of two prior 
violations committed after July 1, 1993. 
(8) (a) (i) The provisions in Subsections (4), (5)
 a , 
that require a sentencing court to order a convf 
person to: participate in an assessment and ed 
tional series at a licensed alcohol or drug depend 
rehabilitation facility; obtain, in the discretion <\i 
court, treatment at an alcohol or drug depend 
rehabilitation facility; obtain, mandatorily, treatn 
at an alcohol or drug dependency rehabilitation f 
ity; or do a combination of those things, apply 
conviction for a violation of Section 41-6-44 ( 
41-6-45 under Subsection (9). 
(ii) The court shall render the same order reg 
ing education or treatment at an alcohol or 
dependency rehabilitation facility, or both, in con 
tion with a first, second, or subsequent convic 
under Section 41-6-44.6 or 41-6-45 under Subsec 
(9), as the court would render in connection i 
applying respectively, the first, second, or subseqi 
conviction requirements of Subsections (4) (5) 
(6). ' ' 
(b) Any alcohol or drug dependency rehabilitation 
gram and any community-based or other education 
gram provided for in this section shall be approved bj 
Department of Human Services. 
(9) (a) (i) When the prosecution agrees to a plea of guili 
no contest to a charge of a violation of Sec 
41-6-45, of an ordinance enacted under Section A 
43, or of Section 41-6-44.6 in satisfaction of, or 
substitute for, an original charge of a violation of 
section, the prosecution shall state for the reco 
factual basis for the plea, including whether or 
there had been consumption of alcohol, drugs, 
combination of both, by the defendant in connec 
with the violation. 
(ii) The statement is an offer of proof of the i 
that shows whether there was consumption of j 
hoi, drugs, or a combination of both, by the defend 
in connection with the violation. 
(b) The court shall advise the defendant before ac< 
ing the plea offered under this subsection of the co 
quences of a violation of Section 41-6-44.6 or of Sec 
41-6-45. 
(c) The court shall notify the department of each 
viction of Section 41-6-44.6 or 41-6-45 entered under 
subsection. 
(10) A peace officer may, without a warrant, arrest a pe 
for a violation of this section when the officer has prob 
cause to believe the violation has occurred, although not ii 
presence, and if the officer has probable cause to believe 
the violation was committed by the person. 
(11) (a) The Department of Public Safety shall: 
(i) suspend for 90 days the operator's license 
person convicted for the first time under Subsec 
(2); 
(ii) revoke for one year the license of a pe 
convicted of any subsequent offense under Subsec 
(2) if the violation is committed within a period o 
years from the date of the prior violation; and 
(iii) suspend or revoke the license of a perso 
ordered by the court under Subsection (12). 
(b) The department shall subtract from any suspen 
or revocation period the number of days for whi< 
license was previously suspended under Section 53-3-
if the previous suspension was based on the same oc 
rence upon which the record of conviction is based. 
(12) (a) In addition to any other penalties provided in 
section, a court may order the operator's license 
person who is convicted of a violation of Subsection ( 
be suspended or revoked for an additional period c 
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ays, 180 days, or one year to remove from the highways 
hose persons who have shown they are safety hazards. 
(b) If the court suspends or revokes the person's license 
nder this subsection, the court shall prepare and send to 
ie Driver License Division of the Department of Public 
afety an order to suspend or revoke that person's driving 
rivileges for a specified period of time. 1998 
14.1. Procedures — Adjudicative proceedings. 
Department of Public Safety shall comply with the 
lures and requirements of Title 63, Chapter 46b, in its 
icative proceedings. 1987 
14.2. Repealed. 1983 
14.3. Standards for chemical breath analysis — 
Evidence. 
The commissioner of the Department of Public Safety 
establish standards for the administration and interpre-
of chemical analysis of a person's breath, including 
irds of training. 
[n any action or proceeding in which it is material to 
that a person was operating or in actual physical control 
hide while under the influence of alcohol or any drug or 
ing with a blood or breath alcohol content statutorily 
ited, documents ofifered as memoranda or records of 
Miditions, or events to prove that the analysis was made 
e instrument used was accurate, according to standards 
shed in Subsection (1), are admissible if: 
(a) the judge finds that they were made in the regular 
urse of the investigation at or about the time of the act, 
ndition, or event; and 
(b) the source of information from which made and the 
sthod and circumstances of their preparation indicate 
sir trustworthiness. 
f the judge finds that the standards established under 
tion (1) and the conditions of Subsection (2) have been 
ere is a presumption that the test results are valid and 
foundation for introduction of the evidence is unnec-
1987 
1.4. Renumbered as § 53-3-231. 1996 
1.5. Admissibility of chemical test results in ac-
t ions for driving under the influence — 
Weight of evidence. 
i) In any civil or criminal action or proceeding in which 
s material to prove that a person was operating or in 
ual physical control of a vehicle while under the 
uence of alcohol or drugs or with a blood or breath 
3hol content statutorily prohibited, the results of a 
mical test or tests as authorized in Section 41-6-44.10 
admissible as evidence. 
3) In a criminal proceeding, noncompliance with Sec-
I 41-6-44.10 does not render the results of a chemical 
; inadmissible. Evidence of a defendant's blood or 
ath alcohol content or drug content is admissible 
ept when prohibited by Rules of Evidence or the 
stitution. 
the chemical test was taken more than two hours after 
jed driving or actual physical control, the test result is 
ble as evidence of the person's blood or breath alcohol 
the time of the alleged operating or actual physical 
but the trier of fact shall determine what weight is 
the result of the test. 
us section does not prevent a court from receiving 
e^ admissible evidence as to a defendant's blood or 
tlcohol level or drug level at the time of the alleged 
g or actual physical control. 1993 
41-6-44.6. Definit ions — Dr iv ing wi th any m e a s u r a b l e 
cont ro l led s u b s t a n c e in t h e body — Pena l t i e s 
— Ar res t w i t h o u t w a r r a n t . 
(1) As used in this section: 
(a) "Controlled substance" means any substance sched-
uled under Section 58-37-4. 
(b) "Practitioner" has the same meaning as provided in 
Section 58-37-2. 
(c) "Prescribe" has the same meaning as provided in 
Section 58-37-2. 
(d) "Prescription" has the same meaning as provided in 
Section 58-37-2. 
(2) In cases not amounting to a violation of Section 41-6-44, 
a person may not operate or be in actual physical control of a 
motor vehicle within this state if the person has any measur-
able controlled substance or metabolite of a controlled sub-
stance in the person's body. 
(3) It is an affirmative defense to prosecution under this 
section that the controlled substance was involuntarily in-
gested by the accused or prescribed by a practitioner for use by 
the accused. 
(4) A person convicted of a violation of Subsection (2) is 
guilty of a class B misdemeanor. 
(5) A peace officer may, without a warrant, arrest a person 
for a violation of this section when the officer has probable 
cause to believe the violation has occurred, although not in the 
officer's presence, and if the officer has probable cause to 
believe that the violation was committed by the person. 
(6) The Driver License Division shall: 
(a) suspend, for 90 days, the driver license of a person 
convicted under Subsection (2); and 
(b) revoke, for one year, the driver license of a person 
convicted of a second or subsequent offense under Subsec-
tion (2) if the violation is committed within a period of six 
years after the date of the prior violation. 
(7) The Driver License Division may not reinstate any 
license suspended or revoked as a result of a conviction under 
this section, until the convicted person has complied with the 
requirements of Subsection 41-6-44(7)(b). 1997 
41-6-44.7. Ignition interlock devices — Use — Proba-
t i o n e r to p a y cost — Impecunios i ty — Fee . 
(1) As used in this section: 
(a) "Commissioner" means the commissioner of the 
Department of Public Safety. 
(b) "Ignition interlock system" or "system" means a 
constant monitoring device or any similar device certified 
by the commissioner that prevents a motor vehicle from 
being started without first determining the driver's 
breath alcohol concentration. 
(2) (a) In addition to any other penalties imposed under 
Section 41-6-44, and in addition to any requirements 
imposed as a condition of probation, the court may require 
that any person who is convicted of violating Section 
41-6-44 and who is granted probation may not operate a 
motor vehicle during the period of probation unless that 
motor vehicle is equipped with a functioning, certified 
ignition interlock system installed and calibrated so that 
the motor vehicle will not start if the operator's blood 
alcohol concentration exceeds a level ordered by the court. 
(b) If a person convicted of violating Section 41-6-44 
was under the age of 21 when the violation occurred, the 
court shall order the installation of the ignition interlock 
system as a condition of probation. 
(3) If the court imposes the use of an ignition interlock 
system as a condition of probation, the court shall: 
(a) stipulate on the record the requirement for and the 
period of the use of an ignition interlock system; 
(b) order that an ignition interlock system be installed 
on each motor vehicle owned or operated by the proba-
tioner, at the probationer's expense; 
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combination of those matters, shall be consistent with the 
provisions in this code which govern those matters. 
(2) An ordinance adopted by a local authority that governs 
reckless driving, or operating a vehicle in willful or wanton 
disregard for the safety of persons or property shall be 
consistent with the provisions of this code which govern those 
matters. 1987 
41-6-43.5. Definitions. 
As used in this article, "vehicle" or "motor vehicle," in 
addition to the definitions provided under Section 41-6-1, 
includes off-highway vehicles as defined under Section 41-
22-2. 1996 
41-6-43.10. Repealed . 1986 
41-6-44. Dr iv ing u n d e r t he influence of alcohol, d rugs , 
or wi th specified o r unsafe blood alcohol con-
cen t ra t ion — M e a s u r e m e n t of blood or b r e a t h 
alcohol — Cr imina l p u n i s h m e n t — Arres t 
wi thou t w a r r a n t — Pena l t i e s — Suspens ion 
or revoca t ion of l icense. 
(1) As used in this section: 
(a) "prior conviction" means any conviction for a viola-
tion of: 
(i) this section; 
(ii) alcohol-related reckless driving under Subsec-
tions (9) and (10); 
(iii) local ordinances similar to this section or alco-
hol-related reckless driving adopted in compliance 
with Section 41-6-43; 
(iv) automobile homicide under Section 76-5-207; 
or 
(v) statutes or ordinances in effect in any other 
state, the United States, or any district, possession, 
or territory of the United States which would consti-
tute a violation of this section or alcohol-related 
reckless driving if committed in this state, including 
punishments administered under 10 U.S.C. Sec. 815; 
(b) "serious bodily injury" means bodily injury that 
creates or causes serious permanent disfigurement, pro-
tracted loss or impairment of the function of any bodily 
member or organ, or creates a substantial risk of death; 
(c) a violation of this section includes a violation under 
a local ordinance similar to this section adopted in com-
pliance with Section 41-6-43; and 
(d) the standard of negligence is that of simple negli-
gence, the failure to exercise that degree of care that an 
ordinarily reasonable and prudent person exercises under 
like or similar circumstances. 
(2) (a) A person may not operate or be in actual physical 
control of a vehicle within this state if the person: 
(i) has sufficient alcohol in his body that a chemical 
test given within two hours of the alleged operation or 
physical control shows that the person has a blood or 
breath alcohol concentration of .08 grams or greater; 
or 
(ii) is under the influence of alcohol, any drug, or 
the combined influence of alcohol and any drug to a 
degree that renders the person incapable of safely 
operating a vehicle. 
(b) The fact that a person charged with violating this 
section is or has been legally entitled to use alcohol or a 
drug is not a defense against any charge of violating this 
section. 
(c) Alcohol concentration in the blood shall be based 
upon grams of alcohol per 100 milliliters of blood, and 
alcohol concentration in the breath shall be based upon 
grams of alcohol per 210 liters of breath. 
(3) (a) A person convicted the first or second time of a 
violation of Subsection (2) is guilty of a: 
(i) class B misdemeanor; or 
(ii) class A misdemeanor if the person: 
(A) has also inflicted bodily injury upon an-
other as a proximate result of having operated 
the vehicle in a negligent manner; or 
(B) had a passenger under 16 years of age in 
the vehicle at the time of the offense. 
(b) A person convicted of a violation of Subsection (2) is 
guilty of a third degree felony if the person has also 
inflicted serious bodily injury upon another as a proxi-
mate result of having operated the vehicle in a negligent 
manner. 
(4) (a) As part of any sentence imposed the court shall, 
upon a first conviction, impose a mandatory jail sentence 
of not less than 48 consecutive hours. 
(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to: 
(i) work in a compensatory-service work program 
for not less than 24 hours; or 
(ii) participate in home confinement through the 
use of electronic monitoring in accordance with Sub-
section (13). 
(c) In addition to the jail sentence, compensatory-ser-
vice work program, or home confinement, the court shall: 
(i) order the person to participate in an assessment 
and educational series at a licensed alcohol or drug 
dependency rehabilitation facility, as appropriate; 
and 
(ii) impose a fine of not less than $700. 
(d) For a violation committed after July 1, 1993, the 
court may order the person to obtain treatment at an 
alcohol or drug dependency rehabilitation facility if the 
licensed alcohol or drug dependency rehabilitation facility 
determines that the person has a problem condition 
involving alcohol or drugs. 
(5) (a) If a person is convicted under Subsection (2) within 
six years of a prior conviction under this section, the court 
shall as part of any sentence impose a mandatory jail 
sentence of not less than 240 consecutive hours. 
(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to: 
(i) work in a compensatory-service work program 
for not less than 80 hours; or 
(ii) participate in home confinement through the 
use of electronic monitoring in accordance with Sub-
section (13). 
(c) In addition to the jail sentence, compensatory-ser-
vice work program, or home confinement, the court shall: 
(i) order the person to participate in an assessment 
and educational series at a licensed alcohol or drug 
dependency rehabilitation facility, as appropriate; 
and 
(ii) impose a fine of not less than $800. 
(d) The court may order the person to obtain treatment 
at an alcohol or drug dependency rehabilitation facility. 
(6) (a) A third or subsequent conviction for a violation 
committed within six years of two or more prior convic-
tions under this section is a third degree felony. 
(b) Under Subsection (3)(b) or (6)(a), if the court sus-
pends the execution of a prison sentence and places the 
defendant on probation the court shall impose: 
(i) a fine of not less than $1,500; 
(ii) a mandatory jail sentence of not less than 1,000 
hours; and 
(iii) an order requiring the person to obtain treat-
ment at an alcohol or drug dependency rehabilitation 
program providing intensive care or inpatient treat-
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ment and long-term closely supervised follow-
through after treatment. 
(c) In addition to the penalties required under Subsec-
tion (6)(c), the court may require the person to participate 
in home confinement through the use of electronic moni-
toring in accordance with Subsection (13). 
(7) (a) The mandatory portion of any sentence required 
under this section may not be suspended and the con-
victed person is not eligible for parole or probation until 
any sentence imposed under this section has been served. 
Probation or parole resulting from a conviction for a 
violation under this section may not be terminated. 
(b) The department may not reinstate any license sus-
pended or revoked as a result of the conviction under this 
section, until the convicted person has furnished evidence 
satisfactory to the department that: 
(i) all required alcohol or drug dependency assess-
ment, education, treatment, and rehabilitation or-
dered for a violation committed after July 1, 1993, 
have been completed; 
(ii) all fines and fees including fees for restitution 
and rehabilitation costs assessed against the person 
have been paid, if the conviction is a second or 
subsequent conviction for a violation committed 
within six years of a prior violation; and 
(iii) the person does not use drugs in any abusive 
or illegal manner as certified by a licensed alcohol or 
drug dependency rehabilitation facility, if the convic-
tion is for a third or subsequent conviction for a 
violation committed within six years of two prior 
violations committed after July 1, 1993. 
(8) (a) (i) The provisions in Subsections (4), (5), and (6) 
that require a sentencing court to order a convicted 
person to: participate in an assessment and educa-
tional series at a licensed alcohol or drug dependency 
rehabilitation facility; obtain, in the discretion of the 
court, treatment at an alcohol or drug dependency 
rehabilitation facility; obtain, mandatorily, treatment 
at an alcohol or drug dependency rehabilitation facil-
ity; or do a combination of those things, apply to a 
conviction for a violation of Section 41-6-44.6 or 
41-6-45 under Subsection (9). 
(ii) The court shall render the same order regard-
ing education or treatment at an alcohol or drug 
dependency rehabilitation facility, or both, in connec-
tion with a first, second, or subsequent conviction 
under Section 41-6-44.6 or 41-6-45 under Subsection 
(9), as the court would render in connection with 
applying respectively, the first, second, or subsequent 
conviction requirements of Subsections (4), (5), and 
(6). 
(b) Any alcohol or drug dependency rehabilitation pro-
gram and any community-based or other education pro-
gram provided for in this section shall be approved by the 
Department of Human Services. 
(9) (a) (i) When the prosecution agrees to a plea of guilty or 
no contest to a charge of a violation of Section 
41-6-45, of an ordinance enacted under Section 41-6-
43, or of Section 41-6-44.6 in satisfaction of, or as a 
substitute for, an original charge of a violation of this 
section, the prosecution shall state for the record a 
factual basis for the plea, including whether or not 
there had been consumption of alcohol, drugs, or a 
combination of both, by the defendant in connection 
with the violation. 
(ii) The statement is an offer of proof of the facts 
that shows whether there was consumption of alco-
hol, drugs, or a combination of both, by the defendant, 
in connection with the violation. 
, (b) The court shall advise the defendant before ace 
ing the plea offered under this Subsection (9)(b) of 
consequences of a violation of Section 41-6-44.6 o 
Section 41-6-45. 
(c) The court shall notify the department of each • 
viction of Section 41-6-44.6 or 41-6-45 entered under 
Subsection (9). 
(10) A peace officer may, without a warrant, arrest a pei 
for a violation of this section when the officer has prob; 
cause to believe the violation has occurred, although not in 
presence, and if the officer has probable cause to believe 1 
the violation was committed by the person. 
(11) (a) The Department of Public Safety shall: 
(i) suspend for 90 days the operator's license 
person convicted for the first time under Subsec 
(2); 
(ii) revoke for one year the license of a pei 
convicted of any subsequent offense under Subsec 
(2) if the violation is committed within a period oi 
years from the date of the prior violation; and 
(iii) suspend or revoke the license of a persor 
ordered by the court under Subsection (12). 
(b) The department shall subtract from any suspenj 
or revocation period the number of days for whic 
license was previously suspended under Section 53-3-
or 53-3-231, if the previous suspension was based on 
same occurrence upon which the record of convictioi 
based. 
(12) (a) In addition to any other penalties provided in 1 
section, a court may order the operator's license c 
person who is convicted of a violation of Subsection (2 
be suspended or revoked for an additional period of 
days, 180 days, or one year to remove from the highw 
those persons who have shown they are safety hazan 
(b) If the court suspends or revokes the person's lice 
under this Subsection (12)(b), the court shall prepare; 
send to the Driver License Division of the Departmen 
Public Safety an order to suspend or revoke that pers( 
driving privileges for a specified period of time. 
(13) (a) If the court orders a person to participate in he 
confinement through the use of electronic monitoring, 
electronic monitoring shall alert the appropriate con 
tions, probation monitoring agency, law enforcem 
units, or contract provider of the defendant's whe 
abouts. 
(b) The electronic monitoring device shall be used 
der conditions which require: 
(i) the person to wear an electronic monitor 
device at all times; 
(ii) that a device be placed in the home or ot 
specified location of the person, so that the perse 
compliance with the court's order may be monitor 
and 
(iii) the person to pay the costs of the electro 
monitoring. 
(c) The court shall order the appropriate entity 
scribed in Subsection (e) to place an electronic monitor 
device on the person and install electronic monitor 
equipment in the residence of the person or other specif 
location. 
(d) The court may: 
(i) require the person's electronic home monitor 
device to include an alcohol detection breathalyze 
(ii) restrict the amount of alcohol the person ir 
consume during the time the person is subject 
home confinement; 
(iii) set specific time and location conditions tl 
allow the person to attend school educational class 
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or employment and to travel directly between those 
activities and the person's home; and 
(iv) waive all or part of the costs associated with 
home confinement if the person is determined to be 
indigent by the court. 
(e) The electronic monitoring described in this section 
may either be administered directly by the appropriate 
corrections agency, probation monitoring agency, or by 
contract with a private provider. 
(f) The electronic monitoring provider shall cover the 
costs of waivers by the court under Subsection (13)(c)(iv). 
1999 
41-6-44.1. Procedures —Adjudicative proceedings. 
The Department of Public Safety shall comply with the 
procedures and requirements of Title 63, Chapter 46b, in its 
adjudicative proceedings. 1987 
41-6-44.2. Repealed. 1983 
41-6-44.3. Standards for chemical breath analysis — 
Evidence. 
(1) The commissioner of the Department of Public Safety 
shall establish standards for the administration and interpre-
tation of chemical analysis of a person's breath, including 
standards of training. 
(2) In any action or proceeding in which it is material to 
prove that a person was operating or in actual physical control 
of a vehicle while under the influence of alcohol or any drug or 
operating with a blood or breath alcohol content statutorily 
prohibited, documents offered as memoranda or records of 
acts, conditions, or events to prove that the analysis was made 
and the instrument used was accurate, according to standards 
established in Subsection (1), are admissible if: 
(a) the judge finds that they were made in the regular 
course of the investigation at or about the time of the act, 
condition, or event; and 
(b) the source of information from which made and the 
method and circumstances of their preparation indicate 
their trustworthiness. 
(3) [f the judge finds that the standards established under 
Subsection (1) and the conditions of Subsection (2) have been 
met, there is a presumption that the test results are valid and 
further foundation for introduction of the evidence is unnec-
essary 1987 
41-6-44.4. Renumbered as § 53-3-231. 1996 
41-6-44.5. Admissibility of chemical test results in ac-
tions for driving under the influence — 
Weight of evidence. 
(1) (a) In any civil or criminal action or proceeding in which 
it is material to prove that a person was operating or in 
actual physical control of a vehicle while under the 
influence of alcohol or drugs or with a blood or breath 
alcohol content statutorily prohibited, the results of a 
chemical test or tests as authorized in Section 41-6-44.10 
are admissible as evidence. 
(b) In a criminal proceeding, noncompliance with Sec-
tion 41-6-44.10 does not render the results of a chemical 
test inadmissible. Evidence of a defendant's blood or 
breath alcohol content or drug content is admissible 
except when prohibited by Rules of Evidence or the 
constitution. 
(2) If the chemical test was taken more than two hours after 
the alleged driving or actual physical control, the test result is 
admissible as evidence of the person's blood or breath alcohol 
level at the time of the alleged operating or actual physical 
control, but the trier of fact shall determine what weight is 
given to the result of the test. 
(3) This section does not prevent a court from receiving 
otherwise admissible evidence as to a defendant's blood or 
breath alcohol level or drug level at the time of the alleged 
operating or actual physical control. 1993 
41-6-44.6. Definitions — Driving with any measurable 
controlled substance in the body — Penalties 
— Arrest without warrant. 
(1) As used in this section: 
(a) "Controlled substance" means any substance sched-
uled under Section 58-37-4. 
(b) "Practitioner" has the same meaning as provided in 
Section 58-37-2. 
(c) "Prescribe" has the same meaning as provided in 
Section 58-37-2. 
(d) "Prescription" has the same meaning as provided in 
Section 58-37-2. 
(2) In cases not amounting to a violation of Section 41-6-44, 
a person may not operate or be in actual physical control of a 
motor vehicle within this state if the person has any measur-
able controlled substance or metabolite of a controlled sub-
stance in the person's body. 
(3) It is an affirmative defense to prosecution under this 
section that the controlled substance was involuntarily in-
gested by the accused or prescribed by a practitioner for use by 
the accused. 
(4) A person convicted of a violation of Subsection (2) is 
guilty of a class B misdemeanor. 
(5) A peace officer may, without a warrant, arrest a person 
for a violation of this section when the officer has probable 
cause to believe the violation has occurred, although not in the 
officer's presence, and if the officer has probable cause to 
believe that the violation was committed by the person. 
(6) The Driver License Division shall: 
(a) suspend, for 90 days, the driver license of a person 
convicted under Subsection (2); 
(b) revoke, for one year, the driver license of a person 
convicted of a second or subsequent offense under Subsec-
tion (2) if the violation is committed within a period of six 
years after the date of the prior violation; and 
(c) subtract from any suspension or revocation period 
the number of days for which a license was previously 
suspended under Section 53-3-223 or 53-3-231, if the 
previous suspension was based on the same occurrence 
upon which the record of conviction is based. 
(7) The Driver License Division may not reinstate any 
license suspended or revoked as a result of a conviction under 
this section, until the convicted person has complied with the 
requirements of Subsection 41-6-44(7)(b). 1999 
41-6-44.7. Ignition interlock devices — Use — Proba-
tioner to pay cost — Impecuniosity — Fee. 
(1) As used in this section: 
(a) "Commissioner" means the commissioner of the 
Department of Public Safety. 
(b) "Ignition interlock system" or "system" means a 
constant monitoring device or any similar device certified 
by the commissioner that prevents a motor vehicle from 
being started without first determining the driver's 
breath alcohol concentration. 
(2) (a) In addition to any other penalties imposed under 
Section 41-6-44, and in addition to any requirements 
imposed as a condition of probation, the court may require 
that any person who is convicted of violating Section 
41-6-44 and who is granted probation may not operate a 
motor vehicle during the period of probation unless that 
motor vehicle is equipped with a functioning, certified 
ignition interlock system installed and calibrated so that 
the motor vehicle will not start if the operator's blood 
alcohol concentration exceeds a level ordered by the court. 
60 
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necessary to prosecute charges filed in connection with a 
violation of Subsection (5). 
(5) A person who gives information in oral or written 
reports as required in this chapter knowing or having reason 
to believe that the information is false is guilty of a class A 
misdemeanor. 2000 
41-6-41. Statistical information regarding accidents — 
Annual publication. 
The department shall tabulate and may analyze all accident 
reports and shall publish annually, or at more frequent 
intervals, related statistical information as to the number and 
circumstances of traffic accidents. 1987 
41-6-42. Local powers to require report. 
A local authority may by ordinance require that the operator 
of a vehicle involved in any accident, or the owner of the 
vehicle, also file with the designated municipal department a 
written report of the accident or a copy of any report required 
under this article to be filed with the department on accidents 
occurring within its jurisdiction. All reports are for the confi-
dential use of the municipal department and are subject to 
Section 41-6-40. 1987 
ARTICLE 5 
DRIVING WHILE INTOXICATED AND RECKLESS 
DRIVING 
41-6-43. Local DUI and related ordinances and reck-
less driving ordinances — Consistent wi th 
code. 
(1) An ordinance adopted by a local authority that governs 
a person's operating or being in actual physical control of a 
motor vehicle while having alcohol in the blood or while under 
the influence of alcohol or any drug or the combined influence 
of alcohol and any drug, or that governs, in relation to any of 
those matters, the use of a chemical test or chemical tests, or 
evidentiary presumptions, or penalties, or that governs any 
combination of those matters, shall be consistent with the 
provisions in this code which govern those matters. 
(2) An ordinance adopted by a local authority that governs 
reckless driving, or operating a vehicle in willful or wanton 
disregard for the safety of persons or property shall be 
consistent with the provisions of this code which govern those 
matters. 1987 
41-6-43.5. Definitions. 
As used in this article, "vehicle" or "motor vehicle," in 
addition to the definitions provided under Section 41-6-1, 
includes off-highway vehicles as defined under Section 41-
22-2. 1996 
41-6-43.10. Repealed. 1985 
41-6-44. Driving under the influence of alcohol, drugs, 
or w i th specified or unsafe blood alcohol con-
centrat ion — Measurement of blood or breath 
alcohol — Criminal punishment — Arrest 
without warrant — Penalt ies — Suspens ion 
or revocat ion of l icense. 
(1) As used in this section: 
(a) "educational series" means an educational series 
obtained at a substance abuse program that is approved 
by the Board of Substance Abuse in accordance with 
Section 62A-8-107; 
(b) "prior conviction" means any conviction for a viola-
tion of: 
(i) this section; 
(ii) alcohol-related reckless driving under Subsec-
tions (9) and (10); 
(in) local ordinances similar to this section or alco-
hol-related reckless driving adopted in compliance 
with Section 41-6-43; 
(iv) automobile homicide under Section 76-5-207; 
or 
(v) statutes or ordinances in effect in any other 
state, the United States, or any district, possession, 
or territory of the United States which would consti-
tute a violation of this section or alcohol-related 
reckless driving if committed in this state, including 
punishments administered under 10 U.S.C. Sec. 815; 
(c) "screening and assessment" means a substance 
abuse addiction and dependency screening and assess-
ment obtained at a substance abuse program that is 
approved by the Board of Substance Abuse in accordance 
with Section 62A-8-107; 
(d) "serious bodily injury" means bodily injury that 
creates or causes serious permanent disfigurement, pro-
tracted loss or impairment of the function of any bodily 
member or organ, or creates a substantial risk of death; 
(e) "substance abuse treatment" means treatment ob-
tained at a substance abuse program that is approved by 
the Board of Substance Abuse in accordance with Section 
62A-8-107; 
(f) "substance abuse treatment program" means a state 
licensed substance abuse program; 
(g) a violation of this section includes a violation under 
a local ordinance similar to this section adopted in com-
pliance with Section 41-6-43; and 
(h) the standard of negligence is that of simple negli-
gence, the failure to exercise that degree of care that an 
ordinarily reasonable and prudent person exercises under 
like or similar circumstances. 
(2) (a) A person may not operate or be in actual physical 
control of a vehicle within this state if the person: 
(i) has sufficient alcohol in his body that a chemical 
test given within two hours of the alleged operation or 
physical control shows that the person has a blood or 
breath alcohol concentration of .08 grams or greater; 
or 
(ii) is under the influence of alcohol, any drug, or 
the combined influence of alcohol and any drug to a 
degree that renders the person incapable of safely 
operating a vehicle. 
(b) The fact that a person charged with violating this 
section is or has been legally entitled to use alcohol or a 
drug is not a defense against any charge of violating this 
section. 
(c) Alcohol concentration in the blood shall be based 
upon grams of alcohol per 100 milliliters of blood, and 
alcohol concentration in the breath shall be based upon 
grams of alcohol per 210 liters of breath. 
(3) (a) A person convicted the first or second time of a 
violation of Subsection (2) is guilty of a: 
(i) class B misdemeanor; or 
(ii) class A misdemeanor if the person: 
(A) has also inflicted bodily injury upon an-
other as a proximate result of having operated 
the vehicle in a negligent manner; or 
(B) had a passenger under 16 years of age in 
the vehicle at the time of the offense. 
(b) A person convicted of a violation of Subsection (2) is 
guilty of a third degree felony if the person has also 
inflicted serious bodily injury upon another as a proxi-
mate result of having operated the vehicle in a negligent 
manner. 
(4) (a) As part of any sentence imposed the court shall, 
upon a first conviction, impose a mandatory jail sentence 
of not less than 48 consecutive hours. 
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(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to: 
(i) work in a compensatory-service work program 
for not less than 24 hours; or 
(ii) participate in home confinement through the 
use of electronic monitoring in accordance with Sub-
section (13). 
(c) In addition to the jail sentence, compensatory-ser-
vice work program, or home confinement, the court shall: 
(i) order the person to participate in a screening 
and assessment; 
(ii) order the person to participate in an educa-
tional series if the court does not order substance 
abuse t reatment as described under Subsection 
(4Xd); and 
(iii) impose a fine of not less than $700. 
(d) The court may order the person to obtain substance 
abuse t reatment if the substance abuse t reatment pro-
gram determines that substance abuse t reatment is ap-
propriate. 
(e) The court may order probation for the person in 
accordance with Subsection (14). 
(5) (a) If a person is convicted under Subsection (2) within 
six years of a prior conviction under this section, the court 
shall as part of any sentence impose a mandatory jail 
sentence of not less than 240 consecutive hours. 
(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to: 
(i) work in a compensatory-service work program 
for not less than 240 hours; or 
(ii) participate in home confinement through the 
use of electronic monitoring in accordance with Sub-
section (13). 
(c) In addition to the jail sentence, compensatory-ser-
vice work program, or home confinement, the court shall: 
(i) order the person to participate in a screening 
and assessment; 
(ii) order the person to participate in an educa-
tional series if the court does not order substance 
abuse t reatment as described under Subsection 
(5)(d); and 
(iii) impose a fine of not less than $800. 
(d) The court may order the person to obtain substance 
abuse t reatment if the substance abuse t reatment pro-
gram determines that substance abuse t reatment is ap-
propriate. 
(e) The court may order probation for the person in 
accordance with Subsection (14). 
(6) (a) A third or subsequent conviction for a violation 
committed within six years of two or more prior convic-
tions under this section is a third degree felony. 
(b) Under Subsection (3)(b) or (6)(a), if the court sus-
pends the execution of a prison sentence and places the 
defendant on probation the court shall impose: 
(i) a fine of not less than $1,500; and 
(ii) a mandatory jail sentence of not less than 1,500 
hours. 
(c) For Subsection (6)(a) or (b), the court shall impose 
an order requiring the person to obtain a screening and 
assessment and substance abuse t reatment at a sub-
stance abuse t reatment program providing intensive care 
or inpatient treatment and long-term closely supervised 
follow-through after t reatment for not less than 240 
hours. 
(d) In addition to the penalties required under Subsec-
tion (6)(b), the court may require the person to participate 
in home confinement through the use of electronic moni-
toring in accordance with Subsection (13). 
(7) The mandatory portion of any sentence required und 
this section may not be suspended and the convicted person 
not eligible for parole or probation until any sentence impos 
under this section has been served. Probation or pan 
resulting from a conviction for a violation under this secti 
may not be terminated. 
(8) (a) (i) The provisions in Subsections (4), (5), and i 
that require a sentencing court to order a convict 
person to: participate in a screening and assessmei 
and an educational series; obtain, in the discretion 
the court, substance abuse treatment; obtain, ma 
datorily, substance abuse treatment; or do a com 
nation of those things, apply to a conviction for 
violation of Section 41-6-44.6 or 41-6-45 under Si 
section (9). 
(ii) The court shall render the same order regai 
ing screening and assessment, an educational serii 
or substance abuse t reatment in connection with 
first, second, or subsequent conviction under Secti 
41-6-44.6 or 41-6-45 under Subsection (9), as t 
court would render in connection with applying i 
spectively, the first, second, or subsequent convicti 
requirements of Subsections (4), (5), and (6). 
(b) If a person fails to complete all court order 
screening and assessment, educational series, and si 
stance abuse treatment, or fails to pay all fines and fa 
including fees for restitution and treatment costs, t 
court shall notify the Driver License Division of a faihj 
to comply. Upon receiving the notification, the divisi 
shall suspend the person's driving privilege in accordan 
with Subsections 53-3-221(2) and (3). 
(9) (a) (i) When the prosecution agrees to a plea of guilty 
no contest to a charge of a violation of Secti 
41-6-45, of an ordinance enacted under Section 41-
43, or of Section 41-6-44.6 in satisfaction of, or as 
substitute for, an original charge of a violation of tl 
section, the prosecution shall state for the record 
factual basis for the plea, including whether or r 
there had been consumption of alcohol, drugs, oi 
combination of both, by the defendant in connecti 
with the violation. 
(ii) The statement is an offer of proof of the fa< 
that shows whether there was consumption of al< 
hoi, drugs, or a combination of both, by the defendai 
in connection with the violation. 
(b) The court shall advise the defendant before acce] 
ing the plea offered under this Subsection (9)(b) of t 
consequences of a violation of Section 41-6-44.6 or 
Section 41-6-45. 
(c) The court shall notify the Driver License Division 
each conviction of Section 41-6-44.6 or 41-6-45 enter 
under this Subsection (9). 
(10) A peace officer may, without a warrant, arrest a pers 
for a violation of this section when the officer has probat 
cause to believe the violation has occurred, although not in 1 
presence, and if the officer has probable cause to believe th 
the violation was committed by the person. 
(11) (a) The Driver License Division shall: 
(i) suspend for 90 days the operator's license oi 
person convicted for the first time under Subsecti 
(2); 
(ii) revoke for one year the license of a pers 
convicted of any subsequent offense under Subsecti 
(2) if the violation is committed within a period of* 
years from the date of the prior violation; and 
(iii) suspend or revoke the license of a person 
ordered by the court under Subsection (12). 
(b) The Driver License Division shall subtract from a 
suspension or revocation period the number of days i 
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which a license was previously suspended under Section 
53-3-223 or 53-3-231, if the previous suspension was 
based on the same occurrence upon which the record of 
conviction is based. 
(12) (a) In addition to any other penalties provided in this 
section, a court may order the operator's license of a 
person who is convicted of a violation of Subsection (2) to 
be suspended or revoked for an additional period of 90 
days, 180 days, or one year to remove from the highways 
those persons who have shown they are safety hazards. 
(b) If the court suspends or revokes the person's license 
under this Subsection (12)(b), the court shall prepare and 
send to the Driver License Division an order to suspend or 
revoke that person's driving privileges for a specified 
period of time. 
(13) (a) If the court orders a person to participate in home 
confinement through the use of electronic monitoring, the 
electronic monitoring shall alert the appropriate correc-
tions, probation monitoring agency, law enforcement 
units, or contract provider of the defendant's where-
abouts. 
(b) The electronic monitoring device shall be used un-
der conditions which require: 
(i) the person to wear an electronn 7;.i;n.-ii»r- K : 
device at all times; 
(ii) that a device be placed in the home or other 
specified location of the person, so that the person's 
compliance with the court's order may be monitored; 
and 
(iii) the person to pay the costs of the electronic 
monitoring. 
(c) The court shall order the appropriate entity de-
scribed in Subsection (13)(e) to place an electronic moni-
toring device on the person and install electronic moni-
toring equipment in the residence of the person or other 
specified location. 
(d) The court may: 
(i) require the person's electronic home monitoring 
device to include a substance abuse testing instru-
ment; 
(ii) restrict the amount of alcohol the person may 
consume during the time the person is subject to 
home confinement; 
(iii) set specific time and location conditions that 
allow the person to attend school educational classes, 
or employment and to travel directly between those 
activities and the person's home; and 
(iv) waive all or part of the costs associated with 
home confinement if the person is determined to be 
indigent by the court. 
(e) The electronic monitoring described in this section 
may either be administered directly by the appropriate 
corrections agency, probation monitoring agency, or by 
contract with a private provider. 
(f) The electronic monitoring provider shall cover the 
costs of waivers by the court under Subsection (13)(c)(iv). 
(14) (a) If supervised probation is ordered under Subsec-
tion (4)(e) or (5Xe): 
(i) the court shall specify the period of the prub.-i 
tion; 
(ii) the person shall pay all of the costs •;! *ht 
probation; and 
(iii) the court may order any other conditions of the 
probation. 
(b) The court shall provide the probation d u m b e d in 
this section by contract with a probation monitoring 
agency or a private probation provider. 
(c) The probation provider described in Subsection (b) 
shall monitor the person's compliance with all conditions 
of the person's sentence, conditions of probation, and 
court orders received under this article and shall notify 
the court of any failure to comply with or complete that 
sentence or those conditions or orders. 
(d) (i) The court may waive all or part of the costs 
associated with probation if the person is determined 
to be indigent by the court. 
(ii) The probation provider described in Subsection 
(14)(b) shall cover the costs of waivers by the court 
under Subsection (14)(d)(i). 
(15) If a person is convicted of a violation of Subsection (2) 
and there is admissible evidence that the person had a blood 
alcohol level of. 16 or higher, then if the court does not order: 
(a) treatment as described under Subsection (4)(d), 
(5)(d), or (6)(b)(iii), then the court shall enter the reasons 
on the record; and 
(b) the following penalties, the court shall enter the 
reasons on the record: 
(i) the installation of an ignition interlock system 
as a condition of probation for the person in accor-
dance with Section 41-6-44.7; or 
(ii) the imposition of home confinement through 
the use of electronic monitoring in accordance with 
Subsection (13). 2000 
41-6-44.1. P r o c e d u r e s — A d j u d i c a t i v e proceedings. 
The Department of Public Safety shall comply with the 
procedures and requirements of Title 63, Chapter 46b, in its 
adjudicative proceedings. 1987 
41-6-44.2, R e p e a l e d . • 1983 
41-6-44.3. Standards for rlit-mical b r e a t h ana lys is •• 
Evidence. 
(1) The commissioner of the Department of Public Safety 
shall establish standards for the administration and interpre-
tation of chemical analysis of a person's breath, including 
standards of training. 
(2) In any action or proceeding in which it is material to 
prove that a person was operating or in actual physical control 
of a vehicle while under the influence of alcohol or any drug or 
operating with a blood or breath alcohol content statutorily 
prohibited, documents offered as memoranda or records of 
acts, conditions, or events to prove that the analysis was made 
and the instrument used was accurate, according to standards 
established in Subsection (1), are admissible if: 
(a) the judge finds that they were made in the regular 
course of the investigation at or. about the time of the act, 
condition, or event; and 
(b) the source of information from which made and the 
method and circumstances of their preparation indicate 
their trustworthiness. 
(3) If the judge finds that the standards established under 
Subsection (1) and the conditions of Subsection (2) have been 
met, there is a presumption that the test results are valid and 
further foundation for introduction of the evidence is unnec-
essary. 1987 
* I * « * I ! I*t n u m b e r i - i i u s ; 5'I-.'!-2'tl. tw 
H h n.->. Admissibil ity of chemica l test r e su l t s in a 
t ions for driving and- "hi f lucnn 
Weight of evidence . 
aj In any civil or criminal action or proceeding in which 
it is material to prove that a person was operating or in 
actual physical control of a vehicle while under the 
influence of alcohol or drugs or with a blood or breath 
alcohol content statutorily prohibited, the results of a 
chemical test or tests as authorized in Section 41-6-44.10 
are admissible as evidence. 
ADD^JDUM E 
Utah i IKII Ann. § 41-6-44 (2001) 
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(i) the name, age, sex, and en v oi n-iti.-nr. . : t j . • 
person involved in the accident; 
(ii) the make and model year of each w h i d e in-
volved in the accident; 
(iii) whether or not each person involved in the 
accident was covered by a vehicle insurance policy; 
(iv) the location of the accident; and 
(v) a description of the accident that excludes \x-i 
sonal identifying information not listed in Suhsecu<ri 
(3)(c)(i). 
(4) (a) Except as provided in Subsection (4Kb), accident 
reports filed under this section may not be used as 
evidence in any civil or criminal trial arising out of an 
accident. 
(b) Upon demand of any party to the trial or upon 
demand of any court, the department shall furnish a 
certificate showing that a specified accident report has or 
has not been made to the department in compliance with 
law. If the report has been made, the certificate furnished 
by the department shall show the date, time, and location 
of the accident, the names and addresses of the drivers, 
the owners of the vehicles involved, and the investigating 
officers. The reports may be used as evidence when 
necessary to prosecute charges filed in connection with a 
violation of Subsection (5). 
(5) A person who gives information in reports as required in
 N 
this chapter knowing or having reason to believe that the 
information is false is guilty of a class A misdemeanor 2001 
41 -6-41. S ta t i s t i ca l i n fo rma t ion r e g a r d i n g acc iden i s — 
Annual publication. 
The department shall tabulate and may analyze all accident 
reports and shall publish annually, or at more frequent 
intervals, related statistical information as to the number and 
circumstances of traffic accidents. 1987 
41-6-42. Local powers to require r e p o r t . 
A local authority may by ordinance require that the operator 
of a vehicle involved in any accident, or the owner of the 
vehicle, also file with the designated municipal department a 
report of the accident or a copy of any report required under 
this article to be filed with the department on accidents 
occurring within its jurisdiction. All reports are for the confi-
dential use of the. municipal department and are subject to 
Section 41-6-40. 2001 
Al i l 'MXE :> 
IliKlHi UNI , Willi I1 INTOXICATED AND I t M ' I \ I J \ S S 
DRIVING 
41-6-43. Local DUI and related o r d i n a n c e s and reck-
less d r i v i n g o r d i n a n c e s — Cons is ten t with 
code . 
(1) An ordinance adopted by a local authority that governs 
a person's operating or being in actual physical control of a 
motor vehicle while having alcohol in the blood or while under 
the influence of alcohol or any drug or the combined influence 
of alcohol and any drug, or that governs, in relation to any of 
those matters, the use of a chemical test or chemical tests, or 
evidentiary presumptions, or penalties, or that governs any 
combination of those matters, shall be consistent with the 
provisions in this code which govern those matters. 
(2) An ordinance adopted by a local authority that governs 
reckless driving, or operating a vehicle in willful or wanton 
disregard for the safety of persons or property shall be 
consistent with the provisions of this code which govern those 
matters. 1987 
i i-B-43.5. Definitions. 
As used in this article, "vehicle" or "motor vehicl 
addition to the definitions provided under Section 41 
includes off-highway vehicles as defined under Sectin 
22-2. " n 
1 , •«•- 1 ' r iv ing u n d e r the influence of alcohol, dr 
r with specified or unsafe blood alcohol 
centration — Measurement of blood or bn 
alcohol — Criminal punishment — ^ 
without warrant — Pena l t i e s — Suspen 
or revocation of l icense. 
(1) As used in this section: 
(a) "educational series" means an educational s< 
obtained at a substance abuse program that is appr 
by the Board of Substance Abuse in accordance 
Section 62A-8-107; 
(b) "prior conviction" means any convict H-,r * 
tion of: 
(i) this section; 
(ii) alcohol-related reckless driving under Sul 
t ions(9)and(10) ; 
(iii) local ordinances similar to this section or 
hol-related reckless driving adopted in compli 
with Section 41-6-43; 
(iv) automobile homicide under Section 76-5-
or 
(v) statutes or ordinances in effect in any 0 
state, the United States, or any district, posses; 
or territory of the United States which would co 
tute a violation of this section or alcohol-rel 
reckless driving if committed in this state, inclu 
punishments administered under 10 U.S.C. Sec. 
(c) "screening and assessment" means a subst 
abuse addiction and dependency screening and as; 
ment obtained at a substance abuse program thf 
approved by the Board of Substance Abuse in accord 
with Section 62A-8-107; 
(d) "serious bodily injury" means bodily injury 
creates or causes serious permanent disfigurement, 
tracted loss or impairment of the function of any b( 
member or organ, or creates a substantial risk of de 
(e) "substance abuse treatment" means treatment 
tained at a substance abuse program that is approve 
the Board of Substance Abuse in accordance with Se( 
62A-8-107; 
(f) "substance abuse treatment program" means a s 
licensed substance abuse program; 
(g) a violation of this section includes a violation u. 
a local ordinance similar to this section adopted in < 
pliance with Section 41-6-43; and 
(h) the standard of negligence is that of simple n 
gence, the failure to exercise that degree of care tha 
ordinarily reasonable and prudent person exercises u 
like or similar circumstances. 
(2) (a) A person may not operate or be in actual phy; 
control of a vehicle within this state if the person: 
(i) has sufficient alcohol in his body that a chen 
test given within two hours of the alleged operatic 
physical control shows that the person has a bloc 
breath alcohol concentration of .08 grams or grei 
or 
(ii) is under the influence of alcohol, any druj 
the combined influence of alcohol and any drug 
degree that renders the person incapable of si 
operating a vehicle. 
(b) The fact that a person charged with violating 
section is or has been legally entitled to use alcohol 
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Hru£ is n o t a defense against any charge of violating this 
section. 
(c) Alcohol concentration in the blood shall be based 
noon grams of alcohol per 100 milliliters of blood, and 
alcohol concentration in the breath shall be based upon 
grams of alcohol per 210 liters of breath. 
1) (a) A person convicted the first or second time of a 
violation of Subsection (2) is guilty of a: 
(i) class B misdemeanor; or 
(ii) class A misdemeanor if the person: 
(A) has also inflicted bodily injury upon an-
other as a proximate result of having operated 
the vehicle in a negligent manner; 
(B) had a passenger under 16 years of age in 
the vehicle at the time of the offense; or 
(C) was 21 years of age or older and had a 
passenger under 18 years of age in the vehicle at 
the time of the offense. 
ib) A person convicted of a violation of Subsection (2) is 
guilty of a third degree felony if the person has also 
inflicted serious bodily injury upon another as a proxi-
mate result of having operated the vehicle in a negligent 
manner. 
(4) (a) As part of any sentence imposed the court shall, 
upon a first conviction, impose a mandatory jail sentence 
of not less than 48 consecutive hours. 
(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to: 
(i) work in a compensatory-service work program 
for not less than 24 hours; or 
(ii) participate in home confinement through the 
use of electronic monitoring in accordance with Sub-
section (13). 
(c) In addition to the jail sentence, compensatory-ser-
vice work program, or home confinement, the court shall: 
(i) order the person to participate in a screening 
and assessment; 
(ii) order the person to participate in an educa-
tional series if the court does not order substance 
abuse treatment as described under Subsection 
(4Xd); and 
<iii) impose a fine of not less than $700. 
(d) The court may order the person to obtain substance 
abuse treatment if the substance abuse treatment pro-
gram determines that substance abuse treatment is ap-
propriate. 
(e) (i) Except as provided in Subsection (4)(e)(ii), the 
court may order probation for the person in accor-
dance with Subsection (14). 
(ii) If there is admissible evidence that the person 
had a blood alcohol level of .16 or higher, the court 
shall order probation for the person in accordance 
with Subsection (14). 
(5) (a) If a person is convicted under Subsection (2) within 
ten years of a prior conviction under this section, the court 
shall as part of any sentence impose a mandatory jail 
sentence of not less than 240 consecutive hours. 
(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to: 
(i) work in a compensatory-service work program 
for not less than 240 hours; or 
(ii) participate in home confinement through the 
use of electronic monitoring in accordance with Sub-
section (13). 
(c) In addition to the jail sentence, compensatory-ser-
vice work program, or home confinement, the court shall: 
(i) order the person to participate in a screening 
and assessment; 
(ii) order the person to participate in an educa-
tional series if the court does not order substance 
abuse treatment as described under Subsection 
(5)(d); and 
(iii) impose a fine of not less than $800. 
(d) The court may order the person to obtain substance 
abuse treatment if the substance abuse treatment pro-
gram determines that substance abuse t reatment is ap-
propriate. 
(e) The court shall order probation for the person in 
accordance with Subsection (14). 
(6) (a) A conviction for a violation of Subsection (2) is a 
third degree felony if it is committed: 
(i) within ten years of two or more prior convictions 
under this section; or 
(ii) at any time after a conviction of: 
(A) automobile homicide under Section 76-5-
207 that is committed after July 1, 2001; or 
(B) a felony violation under this section that is 
committed after July 1, 2001. 
(b) Under Subsection (3)(b) or (6)(a), if the court sus-
pends the execution of a prison sentence and places the 
defendant on probation the court shall impose: 
(i) a fine of not less than $1,500; and 
(ii) a mandatory jail sentence of not less than 1,500 
hours. 
(c) For Subsection (6)(a) or (b), the court shall impose 
an order requiring the person to obtain a screening and 
assessment and substance abuse treatment at a sub-
stance abuse treatment program providing intensive care 
or inpatient treatment and long-term closely supervised 
follow-through after treatment for not less than 240 
hours. 
(d) In addition to the penalties required under Subsec-
tion (6)(b), the court may require the person to participate 
in home confinement through the use of electronic moni-
toring in accordance with Subsection (13). 
(7) The mandatory portion of any sentence required under 
this section may not be suspended and the convicted person is 
not eligible for parole or probation until any sentence imposed 
under this section has been served. Probation or parole 
resulting from a conviction for a violation under this section 
may not be terminated. 
(8) (a) (i) The provisions in Subsections (4), (5), and (6) 
that require a sentencing court to order a convicted 
person to: participate in a screening and assessment; 
and an educational series; obtain, in the discretion of 
the court, substance abuse treatment; obtain, man-
datorily, substance abuse treatment; or do a combi-
nation of those things, apply to a conviction for a 
violation of Section 41-6-44.6 or 41-6-45 under Sub-
section (9). 
(ii) The court shall render the same order regard-
ing screening and assessment, an educational series, 
or substance abuse treatment in connection with a 
first, second, or subsequent conviction under Section 
41-6-44.6 or 41-6-45 under Subsection (9), as the 
court would render in connection with applying re-
spectively, the first, second, or subsequent conviction 
requirements of Subsections (4), (5), and (6). 
(b) If a person fails to complete all court ordered 
screening and assessment, educational series, and sub-
stance abuse treatment, or fails to pay all fines and fees, 
including fees for restitution and treatment costs, the 
court shall notify the Driver License Division of a failure 
to comply. Upon receiving the notification, the division 
shall suspend the person's driving privilege in accordance 
with Subsections 53-3-221(2) and (3). 
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, i i *1 S t a n d a r d s for cheiiiirnl !it«\iili analys is — 
* Evidence . 
i) The commissioner of the Department of Public Safety 
11 establish standards for the administration and interpre-
3
 • n of chemical analysis of a person's breath, including 
W a r d s of training. 
5
 9) In any action or proceeding in which it is material to 
that a person was operating or in actual physical control 
P.
 vehicle while under the influence of alcohol or any drug or 
° rating with a blood or breath alcohol content statutorily 
hibited, documents offered as memoranda or records of 
\ conditions, or events to prove that the analysis was made 
d the instrument used was accurate, according to standards 
-tablished in Subsection (1), are admissible if: 
(a) the judge finds that they were made in the regular 
course of the investigation at or about the time of the act, 
condition, or event; and 
(b) the source of information from which made and the 
method and circumstances of their preparation indicate 
their trustworthiness 
(3) If the judge finds that the standards established under 
Subsection (1) and the conditions of Subsection (2) have been 
met, there is a presumption that the test results are valid and 
further foundation for introduction of the evidence is unnec-
essary. 1987 
41-6-44.4. R e n u m b e r e d as >j 53-3 231. 19*J6 
II 6-44.5. Admissibi l i ty of chemica l tes t r e su l t s in ac-
t ions for d r i v i n g u n d e r t h e inf luence — 
Weight of ev idence . 
11) (a) In any civil or criminal action or proceeding in which 
it is material to prove that a person was operating or in 
actual physical control of a vehicle while under the 
influence of alcohol or drugs or with a blood or breath 
alcohol content statutorily prohibited, the results of a 
chemical test or tests as authorized in Section 41-6-44 10 
are admissible as evidence. 
(b) In a criminal proceeding, noncompliance with Sec 
tion 41-6-44.10 does not render the results of a chemical 
test inadmissible. Evidence of a defendant's blood or 
breath alcohol content or drug content is admissible 
except when prohibited by Rules of Evidence or the 
constitution. 
(2) If the chemical test was taken more than two hours after 
the alleged driving or actual physical control, the test result is 
admissible as evidence of the person's blood or breath alcohol 
*evel at the time of the alleged operating or actual physical 
control, but the trier of fact shall determine what weight is 
Siven to the result of the test. 
*3) This section does not prevent a court from receiving 
otherwise admissible evidence as to a defendant's blood or 
breath alcohol level or drug level at the time of the alleged 
operating or actual physical control. 1993 
1-6 til], Definitions - Dr iv ing wi th any m e a s u r a b l e 
control led s u b s t a n c e in t h e hmh — P e n a l t i e s 
— Arres t w i t h o u t w a r r a n t . 
(1> As used in this section: 
<a) "Controlled substance" means any substance sched-
uled under Section 58-37-4. 
o) "Practitioner" has the same meaning as provided in 
section 58-37-2. 
n
 lc> Prescribe" has the same meaning as provided in 
section 58-37-2. 
: Prescription" has the same meaning as provided in 
(2j*cti0n 58-37-2. 
4 p e
 n c a s e s
 not amounting to a violation of Section 41-6-44, 
motor
 n /n a> r n ° t operate or be in actual physical control of a 
enicle within this state if the person has any measur-
able controlled substance or metabolite of a controlled sub-
stance in the person's body. 
(3) It is an affirmative defense to prosecution under tins 
section that the controlled substance was involuntarily in-
gested by the accused or prescribed by a practitioner for use by 
the accused. 
(4) A person convicted of a violation of Subsection (2) is 
guilty of a class B misdemeanor. 
(5) A peace officer may, without a warrant, arrest a person 
for a violation of this section when the officer has probable 
cause to believe the violation has occurred, although not in the 
officer's presence, and if the officer has probable cause to 
believe that the violation was committed by the person. 
(6) The Driver License Division shall: 
(a) suspend, for 90 days, the driver license of a person 
convicted under Subsection (2); 
(b) revoke, for one year, the driver license of a person 
convicted of a second or subsequent offense under Subsec-
tion (2) if the violation is committed within a period of six 
years after the date of the prior violation; and 
(c) subtract from any suspension or revocation period 
the number of days for which a license was previously 
suspended under Section 53-3-223 or 53-3-231, if the 
previous suspension was based on the same occurrence 
upon which the record of conviction is based. 
(7) If a person fails to complete all court ordered screening 
and assessment, educational series, and substance abuse 
treatment, or fails to pay all fines and fees, including fees for 
restitution and treatment costs, the court shall notify the 
Driver License Division of a failure to comply. Upon receiving 
the notification, the division shall suspend the person's driv-
ing privilege in accordance with Subsections 53-3-221(2) and 
(3). 
(8) The court shall order supervised probation in accor-
dance with Subsection 41-6-44(14) for a person convicted 
under Subsection (2) 2001 
41-6-44.7. Ign i t ion i n t e r l ock dev ices — Use — Proba-
t i o n e r to p a y cost — Impecun ios i ty — Fee. 
(1) As used in this section: 
(a) "Commissioner" means the commissioner of the 
Department of Public Safety. 
(b) "Ignition interlock system" or "system" means a 
constant monitoring device or any similar device certified 
by the commissioner that prevents a motor vehicle from 
being started without first determining the driver's 
breath alcohol concentration. 
(c) "Probation provider" means the supervisor and 
monitor of the ignition interlock system required as a 
condition of probation or as otherwise ordered by the court 
who contracts with the court in accordance with Subsec-
tions 41-6-44(14)(b) and (c). 
(2) (a) In addition to any other penalties imposed under 
Section 41-6-44, and in addition to any requirements 
imposed as a condition of probation, the court may require 
that any person who is convicted of violating Section 
11-6-44 and who is granted probation may not operate a 
motor vehicle during the period of probation unless that 
motor vehicle is equipped with a functioning, certified 
ignition interlock system installed and calibrated so that 
the motor vehicle will not start if the operator's blood 
alcohol concentration exceeds a level ordered by the court. 
(b) If a person convicted of violating Section 41-6-44 
was under the age of 21 when the violation occurred, the 
court shall order the installation of the ignition interlock 
system as a condition of probation 
(c) (i) If a person is convicted of a violation of Section 
41-6-44 within ten years of a prior conviction of that 
section, the court shall order the installation of the 
ignition interlock system, at the person's expense, for 
ADDi^DUM F 
Utal ^nn. § 41-6-44 (2002) 
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volved in an accident reported under this section was 
covered by a vehicle insurance policy, and the name of the 
insurer. 
(c) Information provided to a member of the press or 
broadcast news media under Subsection (3)(a)(iv) may 
only include: 
(i) the name, age, sex, and city of residence of each 
person involved in the accident; 
(ii) the make and model year of each vehicle in-
volved in the accident; 
(iii) whether or not each person involved in the 
accident was covered by a vehicle insurance policy; 
(iv) the location of the accident; and 
(v) a description of the accident that excludes per-
sonal identifying information not listed in Subsection 
(3)(c)(i). 
(4) (a) Except as provided in Subsection (4)(b), accident 
reports filed under this section may not be used as 
evidence in any civil or criminal trial arising out of an 
accident. 
(b) Upon demand of any party to the trial or upon 
demand of any court, the department shall furnish a 
certificate showing that a specified accident report has or 
has not been made to the department in compliance with 
law. If the report has been made, the certificate furnished 
by the department shall show the date, time, and location 
of the accident, the names and addresses of the drivers, 
the owners of the vehicles involved, and the investigating 
officers. The reports may be used as evidence when 
necessary to prosecute charges filed in connection with a 
violation of Subsection (5). 
(5) A person who gives information in reports as required in 
his chapter knowing or having reason to believe that the 
nformation is false is guilty of a class A misdemeanor. 2001 
1-6 41, Statistical information regarding accidents — 
Annual publication. 
The department shall tabulate and may analyze all accident 
eports and shall publish annually, or at more frequent 
utervals, related statistical information as to the number and 
ircumstances of traffic accidents. 1987 
4-6-42. Local powers t o r e q u i r e r e p o r t . 
A local authority may by ordinance require that the operator 
f a vehicle involved in any accident, or the owner of the 
ehicle, also file with the designated municipal department a 
eport of the accident or a copy of any report required under 
his article to be filed with the department on accidents 
ccurring within its jurisdiction. All reports are for the confi-
ential use of the municipal department and are subject to 
'•ection 41-6-40. 2001 
ARTICLE 5 
l)im'IN<; WHILU INTOXICATED AND RECKLESS 
DRIVING 
1-6-43. Local DUI and related ordinances and reck-
less d r i v i n g ordinances •— Cons i s t en t with 
code, 
(1) An ordinance adopted by a local authority that governs 
person's operating or being in actual physical control of a 
lotor vehicle while having alcohol in the blood or while under 
he influence of alcohol or any drug or the combined influence 
f alcohol and any drug, or that governs, in relation to any of 
"tose matters, the use of a chemical test or chemical tests, or 
videntiary presumptions, or penalties, or that governs any 
^mbination of those matters, shall be consistent with the 
rovisions in this code which govern those matters. 
(2) An ordinance adopted by a local authority that governs 
reckless driving, or operating a vehicle in willful or wanton 
disregard for the safety of persons or property shall be 
consistent with the provisions of this code which govern those 
matters. 1987 
41-6-43.5. Def ini t ions . 
As used in this article, 'Vehicle" or "motor vehicle," in 
addition to the definitions provided under Section 41-6-1, 
includes an off-highway vehicle as defined under Section 
41-22-2 and a motorboat as defined in Section 73-18-2. 2002 
41-6-43.7. Courts to col lect a n d maintain d a t a . 
(1) The state courts shall collect and maintain data neces-
sary to allow sentencing and enhancement decisions to be 
made in accordance with this article. 
(2) (a) Each justice court shall transmit dispositions elec-
tronically to the Department of Public Safety in accor-
dance with the requirement for recertification established 
by the Judicial Council. 
(b) Immediately upon filling the requirements under 
Subsection (2)(a), a justice court shall collect and report 
the same DUI related data elements collected and main-
tained by the state courts under Subsection (1). 
(3) The Department of Public Safety shall maintain an 
electronic data base for DUI related records and data includ-
ing the data elements received or collected from the courts 
under this section. 
(4) (a) The Commission on Criminal and Juvenile Justice 
shall prepare an annual report of DUI related data 
including the following: 
(i) the data collected by the courts under Subsec-
tions (1) and (2); and 
(ii) any measures for which data are available to 
evaluate the profile and impacts of DUI recidivism 
and to evaluate the DUI related processes of: 
(A) law enforcement; 
(B) adjudication; 
(C) sanctions; 
(D) drivers' license control; and 
(E) alcohol education, assessment, and treat-
ment.. 
(b) The report shall be provided to the Judiciary and 
Transportation Interim Committees no later than the last 
day of October following the end of the fiscal year for 
which the report is prepared. 2002 (5th s.S.) 
41-6-43.10. Repealed. 1985 
41-6-44. Driving under the influence of a lcohol , d r u g s , 
or a combinat ion of both or wi th specified o r 
unsafe blood alcohol concentrat ion — Mea-
surement of blood or breath alcohol — Crimi-
nal punishment — Arrest wi thout warrant — 
Penal t ies — S u s p e n s i o n o r r evoca t ion of li-
cense . 
(1) As used in this section: 
(a) "conviction" means any conviction for a violation of: 
(i) this section; 
(ii) alcohol, any drug, or a combination of both-
related reckless driving under Subsections (9) and 
(10); 
(iii) Section 41-6-44.6, driving with any measur-
able controlled substance that is taken illegally in the 
body; 
(iv) local ordinances similar to this section or alco-
hol, any drug, or a combination of both-related reck-
less driving adopted in compliance with Section 41 
6-43; 
(v) automobile homicide under Section 76-5-207; or 
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(vi) a violation described in Subsections (l)(a)(i) 
through (v), which judgment of conviction is reduced 
under Section 76-3-402; or 
(vii) s tatutes or ordinances in effect in any other 
state, the United States, or any district, possession, 
or territory of the United States which would consti-
tute a violation of this section or alcohol, any drug, or 
a combination of both-related reckless driving if com-
mitted in this state, including punishments adminis-
tered under 10 U.S.C. Sec. 815; 
(b) "educational series" means an educational series 
obtained at a substance abuse program that is approved 
by the Board of Substance Abuse and Mental Health in 
accordance with Section 62A-15-105; 
(c) "screening and assessment" means a substance 
abuse addiction and dependency screening and assess-
ment obtained at a substance abuse program tha t is 
approved by the Board of Substance Abuse and Mental 
Health in accordance with Section 62A-15-105; 
(d) "serious bodily injury" means bodily injury tha t 
creates or causes serious permanent disfigurement, pro-
tracted loss or impairment of the function of any bodily 
member or organ, or creates a substantial risk of death; 
(e) "substance abuse treatment" means t reatment ob-
tained at a substance abuse program that is approved by 
the Board of Substance Abuse and Mental Health in 
accordance with Section 62A-15-105; 
(f) "substance abuse treatment program" means a state 
licensed substance abuse program; 
(g) a violation of this section includes a violation under 
a local ordinance similar to this section adopted in com-
pliance with Section 41-6-43; and 
(h) the standard of negligence is that of simple negli-
gence, the failure to exercise tha t degree of care tha t an 
ordinarily reasonable and prudent person exercises under 
like or similar circumstances. 
(2) (a) A person may not operate or be in actual physical 
control of a vehicle within this state if the person: 
(i) has sufficient alcohol in his body that a subse-
quent chemical test shows that the person has a blood 
or breath alcohol concentration of .08 grams or 
greater at the time of the test; 
(ii) is under the influence of alcohol, any drug, or 
the combined influence of alcohol and any drug to a 
degree that renders the person incapable of safely 
operating a vehicle; or 
(iii) has a blood or breath alcohol concentration of 
.08 grams or greater at the time of operation or actual 
physical control. 
(b) The fact that a person charged with violating this 
section is or has been legally entitled to use alcohol or a 
drug is not a defense against any charge of violating this 
section. 
(c) Alcohol concentration in the blood shall be based 
upon grams of alcohol per 100 milliliters of blood, and 
alcohol concentration in the breath shall be based upon 
grams of alcohol per 210 liters of breath. 
(3) (a) A person convicted the first or second time of a 
violation of Subsection (2) is guilty of a: 
(i) class B misdemeanor; or 
(ii) class A misdemeanor if the person: 
(A) has also inflicted bodily injury upon an-
other as a proximate result of having operated 
the vehicle in a negligent manner; 
(B) had a passenger under 16 years of age in 
the vehicle at the time of the offense; or 
(C) was 21 years of age or older and had a 
passenger under 18 years of age in the vehicle at 
the time of the offense. 
(b) A person convicted of a violation of Subsection ( 
guilty of a third degree felony if the person has 
inflicted serious bodily injury upon another as a p 
mate result of having operated the vehicle in a negli 
manner. 
(4) (a) As part of any sentence imposed the court s 
upon a first conviction, impose a mandatory jail sent 
of not less than 48 consecutive hours. 
(b) The court may, as an alternative to all or part 
jail sentence, require the person to: 
(i) work in a compensatory-service work pro| 
for not less than 48 hours; or 
(ii) participate in home confinement througl 
use of electronic monitoring in accordance with 
section (13). 
(c) In addition to the jail sentence, compensator} 
vice work program, or home confinement, the court s 
(i) order the person to participate in a scree 
and assessment; 
(ii) order the person to participate in an ec 
tional series if the court does not order subsl 
abuse treatment as described under Subse 
(4)(d); and 
(iii) impose a fine of not less than $700. 
(d) The court may order the person to obtain subst 
abuse treatment if the substance abuse treatment 
gram determines that substance abuse treatment i 
propriate. 
(e) (i) Except as provided in Subsection (4)(e)(ii> 
court may order probation for the person in £ 
dance with Subsection (14). 
(ii) If there is admissible evidence that the p« 
had a blood alcohol level of .16 or higher, the 
shall order probation for the person in accorc 
with Subsection (14). 
(5) (a) If a person is convicted under Subsection (2) w 
ten years of a prior conviction under this section, the 
shall as part of any sentence impose a mandator 
sentence of not less than 240 consecutive hours. 
(b) The court may, as an alternative to all or par 
jail sentence, require the person to: 
(i) work in a compensatory-service work pro 
for not less than 240 hours; or 
(ii) participate in home confinement throug. 
use of electronic monitoring in accordance with 
section (13). 
(c) In addition to the jail sentence, compensator 
vice work program, or home confinement, the court 
(i) order the person to participate in a sere 
and assessment; 
(ii) order the person to participate in an e 
tional series if the court does not order subs 
abuse treatment as described under Subs* 
(5Xd); and 
(iii) impose a fine of not less than $800. 
(d) The court may order the person to obtain subs 
abuse treatment if the substance abuse treatment 
gram determines that substance abuse treatment 
propriate. 
(e) The court shall order probation for the pers 
accordance with Subsection (14). 
(6) (a) A conviction for a violation of Subsection (2 
third degree felony if it is: 
(i) a third or subsequent conviction undei 
section within ten years of two or more prior a 
tions; or 
(ii) at any time after a conviction of: 
(A) automobile homicide under Section 
207 that is committed after July 1, 2001; c 
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(B) a felony violation under this section that is 
committed after July 1, 2001. 
(b) Any conviction described in this Subsection (6) 
which judgment of conviction is reduced under Section 
76-3-402 is a conviction for purposes of this section. 
(c) Under Subsection (3)(b) or (6)(a), if the court sus-
pends the execution of a prison sentence and places the 
defendant on probation the court shall impose: 
(i) a fine of not less than $1,500; and 
(ii) a mandatory jail sentence of not less than 1,500 
hours. 
(d) For Subsection (6)(a) or (c), the court shall impose 
an order requiring the person to obtain a screening and 
assessment and substance abuse treatment at a sub-
stance abuse treatment program providing intensive care 
or inpatient t reatment and long-term closely supervised 
follow-through after t reatment for not less than 240 
hours. 
(e) In addition to the penalties required under Subsec-
tion (6)(c), if the court orders probation, the probation 
shall be supervised probation which may include requir-
ing the person to participate in home confinement 
through the use of electronic monitoring in accordance 
with Subsection (13). 
(7) The mandatory portion of any sentence required under 
this section may not be suspended and the convicted person is 
not eligible for parole or probation until any sentence imposed 
under this section has been served. Probation or parole 
resulting from a conviction for a violation under this section 
may not be terminated,. 
(8) (a) (i) The provisions in Subsections (4), (5), and (6) 
that require a sentencing court to order a convicted 
person to: participate in a screening and assessment; 
and an educational series; obtain, in the discretion of 
the court, substance abuse treatment; obtain, man 
datorily, substance abuse treatment; or do a combi-
nation of those things, apply to a conviction for a 
violation of Section 41-6-44.6 or 41-6-45 under Sub-
section (9). 
(ii) The court shall render the same order regard-
ing screening and assessment, an educational series, 
or substance abuse treatment in connection with a 
first, second, or subsequent conviction under Section 
41-6-44.6 or 41-6-45 under Subsection (9), as the 
court would render in connection with applying re-
spectively, the first, second, or subsequent conviction 
requirements of Subsections (4), (5), and (6). 
(b) The court shall notify the Driver License Division if 
a person fails to: 
(i) complete all court ordered: 
(A) screening and assessment; 
(B) educational series; 
(C) substance abuse treatment; and 
(D) hours of work in compensatory-service 
work program; or 
(ii) pay all fines and fees, including fees for resti-
tution and treatment costs. Upon receiving the noti-
fication, the division shall suspend the person's driv-
ing privilege in accordance with Subsections 53-3-
221(2) and (3). 
(9) (a) (i) When the prosecution agrees to a plea of guilty or 
no contest to a charge of a violation of Section 
41-6-45, of an ordinance enacted under Section 41-6-
43, or of Section 41-6-44.6 in satisfaction of, or as a 
substitute for, an original charge of a violation of this 
section, the prosecution shall state for the record a 
factual basis for the plea, including whether or not 
there had been consumption of alcohol, drugs, or a 
combination of both, by the defendant in connection 
with the violation. 
(ii) The statement is an offer of proof of the facts 
that shows whether there was consumption of alco-
hol, drugs, or a combination of both, by the defendant, 
in connection with the violation. 
(b) The court shall advise the defendant before accept-
ing the plea offered under this Subsection (9)(b) of the 
consequences of a violation of Section 41-6-44.6 or of 
Section 41-6-45. 
(c) The court shall notify the Driver License Division of 
each conviction of Section 41-6-44.6 or 41-6-45 entered 
under this Subsection (9). 
(10) A peace officer may, without a warrant, arrest a person 
for a violation of this section when the officer has probable 
cause to believe the violation has occurred, although not in his 
presence, and if the officer has probable cause to believe that 
the violation was committed by the person. 
(11) (a) The Driver License Division shall: 
(i) suspend for 90 days the operator's license of a 
person convicted for the first time under Subsection 
(2); 
(ii) revoke for one year the license of a person 
convicted of any subsequent offense under Subsection 
(2) or if the person has a prior conviction as defined 
under Subsection (1) if the violation is committed 
within a period of ten years from the date of the prior 
violation; and 
(iii) suspend or revoke the license of a person as 
ordered by the court under Subsection (12). 
(b) The Driver License Division shall subtract from any 
suspension or revocation period the number of days for 
which a license was previously suspended under Section 
53-3-223 or 53-3-231, if the previous suspension was 
based on the same occurrence upon which the record of 
conviction is based. 
(12) (a) In addition to any other penalties provided in.this 
section, a court may order the operator's license of a 
person who is convicted of a violation of Subsection (2) to 
be suspended or revoked for an additional period of 90 
days, 180 days, one year, or two years to remove from the 
highways those persons who have shown they are safety 
hazards. 
(b) If the court suspends or revokes the person's license 
under this Subsection (12)(b), the court shall prepare and 
send to the Driver License Division an order to suspend or 
revoke that person's driving privileges for a specified 
period of time. 
(13) (a) If the court orders a person to participate in home 
confinement through the use of electronic monitoring, the 
electronic monitoring shall alert the appropriate correc-
tions, probation monitoring agency, law enforcement 
units, or contract provider of the defendant's where-
abouts, 
(b) The electronic monitoring device shall be used un-
der conditions which require: 
(i) the person to wear an electronic monitoring 
device at all times; 
(ii) that a device be placed in the home or other 
specified location of the person, so that the person's 
compliance with the court's order may be monitored; 
and 
(iii) the person to pay the costs of the electronic 
monitoring. 
(c) The court shall order the appropriate entity de-
scribed in Subsection (13)(e) to place an electronic moni-
toring device on the person and install electronic moni-
toring equipment in the residence of the person or other 
specified location. 
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(a) The court may: 
(i) require the person's electronic home monitoring 
device to include a substance ahuse te^t :t,g insi';•!..-
ment; 
(ii) restrict the amount of aic-ohoi the person, may 
consume durh;»' r j ^ i\Ai^e the perFon is s u b l e t to 
home confinement; 
(iii) set specific time an<l location conditions that 
allow the person to attend scnool educational classes, 
or employment ana to travel directly between those 
activities and the person's home; and 
(iv) waive all or part of the <:osts associated with 
home confinement if the person is determined to be 
indigent by the court. 
(e) The electronic monitoring described in this section 
may either be administered directly by tiie appropriate 
corrections agency, probation monitoring agency, or by 
contract with a private provider. 
(f) The electronic monitoring provider shall cover the 
costs of waivers by the court under Subsection Q3Kdniv). 
(14) (a) If supervised probation is ordered under Section 
41-6-44.6 or Subsection v'4)(e) or (oK.e): 
(i) the court shall specify the period of the proba-
tion; 
(ii) the person shall pay ail of the costs of the 
probation; and 
(iii) the court may order any other conditions of the 
probation. 
(b) The court shall provide the probation described in 
this section by contract, with a probation monitoring 
agency or a private probation provider. 
(c.) The probation provider described in Subsection 
(I4)(b) shall monitor the person's compliance with all 
conditions of the person's sentence, conditions of proba-
tion, and court orders received under this article and shall 
notify the court of any failure to comply with or complete 
that sentence or those conditions or orders, 
(d) (i) The court may waive all or part of the costs 
associated with probation if the person is determined 
to be indigent by the court. 
(ii) The probation provider described in Subsection 
(14)(b.) shall cover the costs of waivers by the court 
under Subsection (14)('d)(.i). 
(15) If a person is convicted of a violation of Subsection (2) 
and there is admissible evidence that the person had a blood 
alcohol level of .16 or higher, then if the court does not order: 
(a) treatment as described under Subsection (4)('d), 
(5)(d), or (6.)(d.j, then the court shall enter the reasons on 
the record; and 
(b) the following penalties, the court shall enter the 
reasons on the record: 
(i) the installation of an ignition interlock system 
as a condition of probation for the person in accor-
dance with Section 41-6-44.7; or 
(ii) the imposition of home confinement through 
the use of electronic monitoring in accordance with 
Subsection (13). 2002 (5th s.sj 
41-6-44.1. Procedures — Adjud ica t ive p r o c e e d i n g s . 
The Department of Public Safety shall comply with the 
procedures and requirements of Title 63, Chapter 46b. in its 
adjudicative proceedings. 1987 
41-6-44.2. Repealed. 1983 
41-6-44.3. Standards for chemical breath analys is — 
Evidence. 
(1) The commissioner of t'ne Department of Public Safety 
shall establish standards for the administration and interpre-
tation of chemical analysis of a person's breath, includ 
standards of training. 
•2) In any action or proceeding in which it is materia 
prove that a person was operating or in actual physical con 
01 a vehicie while under the influence of alcohol or any druj 
operating with a blood or breath alcohol content statuto 
prohibited, documents offered as memoranda or records 
actvS, conditions, or events to prove that the analysis was m 
a ad the instrument used was accurate, according to standa 
established in Subsection d ) , are admissible if: 
la'- the judge finds that they were made in the regt 
course of the investigation at or about the time of the , 
condition, or event; and 
(b) the source of information from which made and 
method and circumstances of their preparation indie 
their trustworthiness. 
•3) if the judge finds that the standards established un 
Subsection (1) and the conditions of Subsection (2) have b 
met, there is a presumption that the test results are valid ; 
further foundation for introduction of the evidence is um 
essary. 
41-6-44.4. R e n u m b e r e d as § 53-3-231. 
41-6-44.5. Admiss ib i l i ty of chemical test results in 
t i o n s for driving under the influence 
Weight of ev idence . 
(1) (a) In any civil or criminal action or proceeding in wl 
it is material to prove that a person was operating 0: 
actual physical control of a vehicle while under 
influence of alcohol or drugs or with a blood or bre 
alcohol content statutorily prohibited, the results c 
chemical test or tests as authorized in Section 41-6-4^ 
are admissible as evidence. 
(b) In a criminal proceeding, noncompliance with I 
tion 41-6-44.10 does not render the results of a chem 
tost inadmissible. Evidence of a defendant's blood 
breath alcohol content or drug content is admiss 
except when prohibited by Rules of Evidence or 
constitution. 
i2) This section does not prevent a court from recers 
otherwise admissible evidence as to a defendant's blooc 
breath alcohol level or drug level at the time relevant to 
alleged offense. 
41-6-44.6. Definit ions — Driving wi th any measura 
con t ro l l ed s u b s t a n c e in the body — Penalt 
— Arrest without warrant. 
(1) As used in this section: 
(a) "Controlled substance" means any substance scl 
tiled under Section. 58-37-4. 
(b) "Practitioner" has the same meaning as provide 
Section 58-37-2. 
'•c) "Prescribe" has the same meaning as provide( 
Section 58-37-2. 
(d) "Prescription" has the same meaning as provide 
Section 58-37-2. 
(2) In cases not amounting to a violation of Section 41-6 
a person may not operate or be in actual physical control 
motor vehicle within this state if the person has any mea 
able controlled substance or metabolite of a controlled £ 
stance in the person's body. 
(3) It is an affirmative defense to prosecution under 
section that the controlled substance was involuntarily 
gested. by the accused or prescribed by a practitioner for us-
the accused. 
(4) A person convicted of a violation of Subsection (2 
guilty of a class B misdemeanor. 
io) A peace officer may, without a warrant, arrest a pel 
for a violation of this section when the officer has prob; 
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shall examine the criminal history or driver license record of 
the defendant. 
(4) A plea of guilty or no contest is not made invalid by the 
failure of the court, prosecutor, or law enforcement agency to 
compty with this section. 2003 
41-6-43,10, .'Repealed,, 1985 
41-6-44. Driv ing u n d e r t h e inf luence of alcohol , d r u g s , 
or a c o m b i n a t i o n of both or w i t h specified or 
unsa fe blood alcohol c o n c e n t r a t i o n — Mea-
s u r e m e n t of blood or b r e a t h alcohol — Cr im-
ina l p u n i s h m e n t — A r r e s t wi thout w a r r a n t — 
P e n a l t i e s — S u s p e n s i o n or revocat ion, of li-
cense . 
(1) As used in this section: 
(a) "conviction" means any conviction for a violation of: 
(i) this section; 
(ii) alcohol, any drug, or a combination of both-
related reckless driving under Subsections (9) and 
(10); 
(iii) Section 41-6-44.6, driving with any measur-
able controlled substance that is taken illegally in the 
body; 
(iv) local ordinances similar to this section or alco-
hol, any drug, or a combination of both-related reck-
less driving adopted in compliance with Section 41-
6-43; 
(v) automobile homicide under Section 76-5-207; or 
(vi) a violation described in Subsections (l)(a)(i) 
through (v), which judgment of conviction is reduced 
under Section 76-3-402; or 
(vii) statutes or ordinances in effect in any other 
state, the United States, or any district, possession, 
or territory of the United States which would consti-
tute a violation of this section or alcohol, any drug, or 
a combination of both-related reckless driving if com-
mitted in this state, including punishments adminis-
tered under 10 U.S.C. Sec. 815; 
(b) "educational series" means an educational series 
obtained at a substance abuse program that is approved 
by the Board of Substance Abuse and Mental Health in 
accordance with Section 62A-15-105; 
(c) "screening and assessment" means a substance 
abuse addiction and dependency screening and assess-
ment obtained at a substance abuse program that is 
approved by the Board of Substance Abuse and Mental 
Health in accordance with Section 62A-15-105; 
(d) "serious bodily injury" means bodily injur) that 
creates or causes serious permanent disfigurement, pro-
tracted loss or impairment of the function of any bodily 
member or organ, or creates a substantial risk of death; 
(e) "substance abuse treatment" means treatment ob-
tained at a substance abuse program that is approved by 
the Board of Substance Abuse and Mental Health in 
accordance with Section 62A-15-105; 
(f) "substance abuse treatment program" means a state 
licensed substance abuse program; 
(g) a violation of this section includes a violation under1 
a local ordinance similar to this section adopted in coin 
pliance with Section 41-6-43; and 
(h) the standard of negligence is that of simple negli-
gence, the failure to exercise that degree of care that an 
ordinarily reasonable and prudent person exercises under 
like or similar circumstances. 
(2) (a) A person may not operate or be in actual physical 
control of a vehicle within this state if the person: 
(i) has sufficient alcohol in his body that a subse-
quent chemical test shows that the person has a blood 
or breath alcohol concentrate . ^ gran- <r 
greater at the time of the test; 
(ii) is under the influence of alcohol, any drug, or 
the combined influence of alcohol and any drug to a 
degree that renders the person incapable of safely 
operating a vehicle; or 
(iii) has a blood or breath alcohol concentration of 
08 grams or greater, at the time of operation or actual 
physical control. 
(b) The fact tha t a person charged with violating this 
section is or has been legally entitled to use alcohol or a 
drug is not a defense against any charge of violating this 
••Ttion 
iO Alcohol concentration in the blood shall be La.-ed 
upon grams of alcohol per 100 milliliters of blood, and 
alcohol concentration in the breath shall be based upon 
grams of alcohol per 210 liters of breath. 
(3) (a) A person convicted the first or second *•'••< 
violation of Subsection (2) is guilty of a: 
(i) class B misdemeanor; or 
(ii) class A misdemeanor if the person: 
(A) has also inflicted bodily injury upon an-
other as a proximate result of having operated 
the vehicle in a negligent manner; 
(B) had a passenger under 16 years of age in 
the vehicle at the time of the offense; or 
(C) was 21 years of age or older and had a 
passenger under 18 years of age in the vehicle at 
the time of the offense. 
(b) A person convicted of a violation of Subsection (2) is 
guilty of a third degree felony if the person has also 
inflicted serious bodily injury upon another as a proxi-
mate result of having operated the vehicle in a negligent 
manner. 
(4) (a) As part of any sentence imposed the court shall, 
upon a first conviction, impose a mandatory jail sentence 
of not less than 48 consecutive hours. 
(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to: 
(i) work in a compensatory-service work program 
for not less than 48 hours; or 
(ii) participate in home confinement through the 
use of electronic monitoring in accordance with Sub-
section (13). 
(c) In addition to the jail sentence, compensatory-ser-
vice work program, or home confinement, the court shall: 
(i) order the person to participate in a screening 
and assessment; 
(ii) order the person to participate in an educa-
tional series if the court does not order substance 
abuse treatment as described under Subsection 
(4)(d); and 
(iii) impose a fine of not less than $700. 
(d) The court may order the person to obtain substance 
abuse treatment if the substance abuse treatment pro-
gram determines that substance abuse treatment is ap-
propriate. 
(e) (i) Except as provided in Subsection (4)(e)(ii), the 
court may order probation for the person in accor 
dance with Subsection (14). 
(ii) If there is admissible evidence that the person 
had a blood alcohol level of .16 or higher, the court 
shall order probation for the person in accordance 
with Subsection (14). 
(5) (a) If a person is convicted under Subsection (2) within 
ten years of a prior conviction under this section, the court 
shall as part of any sentence impose a mandatory jail 
sentence of not less than,. .240 consecutive hours. 
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(b) The court may, as an alternative to all or part of a 
jail sentence, require the person to: 
(i) work in a compensatory-service work program 
for not less than 240 hours; or 
(ii) participate in home confinement through the 
use of electronic monitoring in accordance with Sub-
section (13). 
(c) In addition to the jail sentence, compensatory-ser-
vice work program, or home confinement, the court shall: 
(i) order the person to participate in a screening 
and assessment; 
(ii) order the person to participate in an educa-
tional series if the court does not order substance 
abuse treatment as described under Subsection 
(5)(d); and 
(iii) impose a fine of not less than $800. 
(d) The court may order the person to obtain substance 
abuse treatment if the substance abuse t reatment pro-
gram determines that substance abuse t reatment is ap-
propriate. 
(e) The court shall order probation for the person in 
accordance with Subsection (14). 
(6) (a) A conviction for a violation of Subsection (2) is a 
third degree felony if it is: 
(i) a third or subsequent conviction under this 
section within ten years of two or more prior convic-
tions; or 
(ii) at any time after a conviction of: 
(A) automobile homicide under Section 76-5-
207 that is committed after July 1, 2001; or 
(B) a felony violation under this section that is 
committed after July 1, 2001. 
(b) Any conviction described in this Subsection (6) 
which judgment of conviction is reduced under Section 
76-3-402 is a conviction for purposes of this section. 
(c) Under Subsection (3)(b) or (6)(a), if the court sus-
pends the execution of a prison sentence and places the 
defendant on probation the court shall impose: 
(i) a fine of not less than $1,500; and 
(ii) a mandatory jail sentence of not less than 1,500 
hours. 
(d) For Subsection (6)(a) or (c), the court shall impose 
an order requiring the person to obtain a screening and 
assessment and substance abuse t reatment at a sub-
stance abuse treatment program providing intensive care 
or inpatient t reatment and long-term closely supervised 
follow-through after t reatment for not less than 240 
hours. 
(e) In addition to the penalties required under Subsec-
tion (6)(c), if the court orders probation, the probation 
shall be supervised probation which may include requir-
ing the person to participate in home confinement 
through the use of electronic monitoring in accordance 
with Subsection (13). 
(7) The mandatory portion of any sentence required under 
this section may not be suspended and the convicted person is 
not eligible for parole or probation until any sentence imposed 
under this section has been served. Probation or parole 
resulting from a conviction for a violation under this section 
may not be terminated. 
(8) (a) (i) The provisions in Subsections (4), (5), and (6) 
tha t require a sentencing court to order a convicted 
person to: participate in a screening and assessment; 
and an educational series; obtain, in the discretion of 
the court, substance abuse treatment; obtain, man-
datorily, substance abuse treatment; or do a combi-
nation of those things, apply to a conviction for a 
violation of Section 41-6-44.6 or 41-6-45 under Sub-
section (9). 
(ii) The court shall render the same order regar 
ing screening and assessment, an educational serie 
or substance abuse treatment in connection with 
first, second, or subsequent conviction under Sectk 
41-6-44.6 or 41-6-45 under Subsection (9), as tl 
court would render in connection with applying r 
spectively, the first, second, or subsequent convictit 
requirements of Subsections (4), (5), and (6). 
(b) The court shall notify the Driver License Division 
a person fails to: 
(i) complete all court ordered: 
(A) screening and assessment; 
(B) educational series; 
(C) substance abuse treatment; and 
(D) hours of work in compensatory-servi 
work program; or 
(ii) pay all fines and fees, including fees for res 
tution and treatment costs. Upon receiving the no 
fication, the division shall suspend the person's dri 
ing privilege in accordance with Subsections 53-
221(2) and (3). 
(9) (a) (i) When the prosecution agrees to a plea of guilty 
no contest to a charge of a violation of Secti 
41-6-45, of an ordinance enacted under Section 41-
43, or of Section 41-6-44.6 in satisfaction of, or as 
substitute for, an original charge of a violation of t l 
section, the prosecution shall s tate for the record 
factual basis for the plea, including whether or n 
there had been consumption of alcohol, drugs, or 
combination of both, by the defendant in connecti 
with the violation. 
(ii) The statement is an offer of proof of the fa< 
that shows whether there was consumption of al< 
hoi, drugs, or a combination of both, by the defendai 
in connection with the violation. 
(b) The court shall advise the defendant before acce] 
ing the plea offered under this Subsection (9)(b) of t 
consequences of a violation of Section 41-6-44.6 or 
Section 41-6-45. 
(c) The court shall notify the Driver License Division 
each conviction of Section 41-6-44.6 or 41-6-45 enter 
under this Subsection (9). 
(10) A peace officer may, without a warrant , arrest a pers 
for a violation of this section when the officer has probal 
cause to believe the violation has occurred, although not in 1 
presence, and if the officer has probable cause to believe t l 
the violation was committed by the person. 
(11) (a) The Driver License Division shall: 
(i) suspend for 90 days the operator's license o 
person convicted for the first time under Subsecti 
(2); 
(ii) revoke for one year the license of a pers 
convicted of any subsequent offense under Subsecti 
(2) or if the person has a prior conviction as defin 
under Subsection (1) if the violation is commitl 
within a period of ten years from the date of the pr 
violation; and 
(iii) suspend or revoke the license of a person 
ordered by the court under Subsection (12). 
(b) The Driver License Division shall subtract from a 
suspension or revocation period the number of days 
which a license was previously suspended under Sect 
53-3-223 or 53-3-231, if the previous suspension v 
based on the same occurrence upon which the record 
conviction is based. 
(12) (a) In addition to any other penalties provided in t 
section, a court may order the operator's license o-
person who is convicted of a violation of Subsection (2] 
be suspended or revoked for an additional period of 
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days, 180 days, one year, or two years to remove from the 
highways those persons who have shown they are safety 
hazards. 
(b) If the court suspends or revokes the person's license 
under this Subsection (12)(b), the court shall prepare and 
send to the Driver License Division an order to suspend or 
revoke that person's driving privileges for a specified 
period of time. 
(13) (a) If the court orders a person to participate in home 
confinement through the use of electronic monitoring, the 
electronic monitoring shall alert the appropriate correc-
tions, probation monitoring agency, law enforcement 
units, or contract provider of the defendant's where-
abouts, 
(b) The electronic monitoring device shall be used un-
der conditions which require: 
(i) the person to- wear an electronic monitoring 
device at all times; 
(ii) tha t a device be placed in the home or other 
specified location of the person, so that the person's 
compliance with the court's order may be monitored; 
and 
(iii) the person to pay the costs of the electronic 
monitoring. 
(c) The court shall order the appropriate entity de 
scribed in Subsection (13)(e) to place an electronic moni 
toring device on the person and install electronic moni-
toring equipment in the residence of the person or other 
specified location. 
(d) The court may: 
(i) require the person's electronic home monitoring 
device to include a substance abuse testing instru-
ment; 
(ii) restrict the amount of alcohol the person may 
consume during the time the person is subject to 
home confinement; 
(iii) set specific time and location conditions that 
allow the person to attend school educational classes, 
or employment and to travel directly between those 
activities and the person's home; and 
(iv) waive all or part of the costs associated with 
home confinement if the person is determined to be 
indigent by the court. 
(e) The electronic monitoring described in this section 
ma}' either be administered directly by the appropriate 
corrections agency, probation monitoring agency, or by 
contract with a private provider. 
(f) The electronic monitoring provider shall cover the 
costs of waivers by the court under Subsection (13)(d)(iv). 
(14) (a) If supervised probation is ordered under Sectioii 
41-6-44.6 or Subsection (4)(e) or (5)(e): 
(i) the court shall specify the period of the proba-
tion; 
(ii) the person shall pay all of the costs of the 
probation; and 
(iii) the court; may order any other conditions of the 
probation. 
(b) The court shall provide the probation described in 
this section by contract with a probation monitoring 
agency or a private probation provider. 
(c) The probation provider described in Subsection 
(14)(b) shall monitor the person's compliance with all 
conditions of the person's sentence, conditions of proba-
tion, and court orders received under this article and shall 
notify the court of any failure to comply with or complete 
that sentence or those conditions or orders. 
(d) (i) The court may waive all or part of the costs 
associated with probation if the person is determined 
to be indigent by the court. 
(ii) The probation provider described in Subsection 
(14)(b) shall cover the costs of waivers by the court 
under Subsection (14)(d)(i). 
(15) If a person is convicted of a violation of Subsection (2) 
and there is admissible evidence that the person had a blood 
alcohol level of .16 or higher, then if the court does not order: 
(a) treatment as described under Subsection (4)(d), 
(5)(d), or (6)(d), then tlie court shall enter the reasons on 
the record; and 
(b) the following penalties, the court shall enter the 
reasons on the record: 
(i) the installation of an ignition interlock system 
as a condition of probation for the person in accor-
dance with Section 41-6-44.7; or 
(ii) the imposition of home confinement through 
the use of electronic monitoring in accordance with 
Subsection (13). 2002 (5th s.s.) 
41-6-44.1. Procedures — Adjud ica t ive p r o c e e d i n g s . 
The Department of Public Safety shall comply with the 
procedures and requirements of Title 63, Chapter 46b, in its 
adjudicative proceedings. 198? 
41 6-44,2, Repea led . 1983 
41-6-44.3. S t a n d a r d s for ch emi ca l b r e a t h ana lys i s — 
Evidence. 
(1) The commissioner of the Department of Public Safety 
shall establish standards for the administration and interpre-
tation of chemical analysis of a person's breath, including 
standards of training. 
(2) In any action or proceeding in which it is material to 
prove that a person was operating or in actual physical control 
of a vehicle while under the influence of alcohol or any drug or 
operating with a blood or breath alcohol content statutorily 
prohibited, documents offered as memoranda or records of 
acts, conditions, or events to prove that the analysis was made 
and the instrument used was accurate, according to standards 
established in Subsection (1), are admissible if: 
(a) the judge finds tha t they were made in the regular 
course of the investigation at or about the time of the act, 
condition, or event; and 
(b) the source of information from which made ami • -. 
method and circumstances of their preparation indit < 
their trustworthiness. 
(3) If the judge finds that the standards established under 
Subsection (1) and the conditions of Subsection (2) have been 
met, there is a presumption that the test results are valid and 
further foundation for introduction of the evidence is unnec-
essary. 1987 
41 • lJ-4 4, i, Renumbered a s § 53-3-231. • 1996 
41-6-44,5, Admiss ib i l i ty of ch emi ca l t e s t r e s u l t s in ac-
t ions for driving u n d e r t h e inf luence 
Weight of evidence. 
(1) (a) In any civil or criminal action or proceeding in which 
it is material to prove that a person was operating or in 
actual physical control of a vehicle while under the 
influence of alcohol or drugs or with a blood or breath 
alcohol content statutorily prohibited, the results of a 
chemical test or tests as authorized in Section 41-6-44.10 
are admissible as evidence. 
(b) In a criminal proceeding, noncompliance with Sec-
tion 41-6-44.10 does not render the results of a chemical 
test inadmissible. Evidence of a defendant's blood or 
breath alcohol content or drug content is admissible 
except when prohibited by Rules of Evidence or the 
constitution. 
(2) This section does not prevent a court from receiving 
otherwise admissible evidence as to a defendant's blood or 
